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Tite way most states have modernized their corporation laws. lawyers 


nowadays organize most of their clients in the home state. And better it is 
for Cvery body. 

But occasionally. in every lawyer’s practice, a corporation must be 
organized in some other state: perhaps a subsidiary or affiliated company 
of an established corporation—to operate exclusively in another state—or 
perhaps for a client's special venture in a distant state. Then, too, as every- 
one knows. circumstances still do arise for which the careful lawyer’s pre- 
scription. after a thorough study. is still the old. well-tried Delaware law. 
Inany and all such cases. the lawyer's peace of mind and the client's best 
interests are both promoted by CT Representation (statutory representa- 
tion in any state by The Corporation Trust Company. C T Corporation 
System. or an associated company ). With C T Representation. the corpora- 
lion s continuous compliance with all the requirements of the state in which 
organized is doubly assured—first by the trained reliable C T service. and 
second by its being under direct supervision at all times of the company’s 
own lawyer instead of becoming a spare-time job of the corporation’s 
accounting department or the casual responsibility of one of its officials. 


Por CT Representation may be instituted only by the corporation’s own 


lawyer and is furnished only through him. 


@ To have C T Representation a corporation must have a 

lawyer. That was made The Corporation Trust Company's 

policy at its founding in 1892. has been its poliey ever since. 

But let it not be thought of as an idealistic effort to make 

work for lawyers. [tis business. Ours is a bu-ines- of doing 

for a lawyer those things that his kaw work makes necessary 

but that are not law work themeelyve-.—husiness details that 

can be done best with busines. organization and system. We 

font fool ourselyes—if corporations did not have lawvers. 4 

there would not long be busines- for u-. We are busy only < 
when lawvers are lyu~s and because lawvers are busy. so we % oi 

de net seek and will not take the representation of corpora- 3 
tions except from each one’s own lawyer. 
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Changes in the Capital Gain or Loss Pro- 
visions under the Revenue Act of 1938' 


A comparison of 
the present tax- 
ing provision with 
those of prior Acts 


By GEORGE 1. 
ALTMAN** 





CAPITAL gains have been specially treated in the 
federal revenue acts as far back as 1922. Several 
reasons have been advanced for this from the stand- 
point of justice. For example, a capital gain may be 
due in part, not to an actual increase in the value of 
the property sold, but to a decrease in the purchasing 
power of the dollar. This is generally true with re- 
spect to property purchased during depression periods 
and sold when times are good. Another reason for 
the special treatment of capital gains, as far as jus- 
tice is concerned, is the fact that otherwise a gain 
resulting over a long period would pile up into the 
high brackets of the one year in which the gain is 
realized. Thus a stock would normally increase in 
value from year to year as a result of accumulations 
of surplus. To tax a gain accumulated in this way as 
if it all happened in the year in which the stock is 
sold would be unfair to the investor, especially as 
compared with the speculator. 

Perhaps, however, justice has been a less stimu- 
lating force than the federal revenue. When a tax- 
payer receives salary or dividends he is always ahead 
no matter how high the tax rate. With high rates 
he may be impelled to work less, and to spend rather 
than save and invest. But high as the rates may be, 
there is still something to be gained by more salary 
or more dividends. With captial gains, however, 
there is the opposite effect. If the taxpayer has stock 
which is now worth $500,000, he has stock worth 





* Attorney at Law and Certified Public Accountant, Los An- 
geles; Author Introduction to Federal Taxation. 

** Address delivered before a meeting of the Los Angeles Bar 
Association, October 11, 1938. 
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$500,000 even though it cost him only $50,000. But 
if he sells the stock and has to pay a tax on the gain 
at the regular normal and surtax rates, he will have 
only $230,000 left. Thus as a result of the sale, in- 
stead of being ahead he will be $270,000 behind. 
Although every other factor might indicate the 
wisdom of selling, such a sale, except in unusual 
circumstances, will obviously not be made. A tax rate 
low enough to let the sale go through would produce 
some revenue; the high rate would produce none. 

I point these factors out so that you can under- 
stand why the New Deal continues to be liberal 
toward capital gains. While the Revenue Act of 
1938 tightened up the provisions as far as specula- 
tive gains are concerned, it in fact eased the burden 
on the investor’s capital gains. In the case of tax- 
payers other than corporations, the 1938 Act, like 
the prior acts, distinguishes between speculators’ and 
investors’ capital gains by means of an arbitrary 
holding period. Under the 1934 and 1936 Acts that 
period was one year. All capital gains on property 
held one year or less were included in income in full, 
subject to the regular normal and surtax rates. 
Under the 1938 Act the corresponding period is 18 
months, so that capital gains on property held 
18 months or less are now includible in income in 
their entirety, subject to the regular normal and 
surtax rates. 


Holding Period under Prior Acts 


Under the 1934 and 1936 Acts, however, this point 
of the portion of gain included in income was the 
only point of difference between the short-term and 
the long-term gains. In the case of property held 
for one year or less the gain was included in income 
in full; in the case of property held more than one 
year but not more than two years, 80 percent of the 
gain was included in income; in the case of property 
held more than two but not more than five years, 60 
percent of the gain was included in income; in the 
case of property held more than five but not more 
than ten years, the corresponding percentage was 40 
percent, and in the case of property held more than 
ten years, 30 percent. The same percentages applied 
in the case of losses, except that the losses as thus 
reduced could only be deducted to the extent of the 
capital gains plus $2,000. But the gains and losses on 
property held for different periods could be applied 
one against the other. Other than the percentage 
taken into income there was no distinction between 
one holding period and another. For example, if a 
taxpayer had a gain of $10,000 on stock which he had 
held ten months, that was includible in income at 
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100 percent, or $10,000. Then, if he had another gain 
of $5,000 on property held four years, that was in- 
cludible in income to the extent of 60 per cent, or 
$3,000. Thus he had a total of $13,000 includible in 
income on account of capital gains. Now if on a 
third piece of property held by him six months he 
had a loss of $18,000 he could deduct this loss to the 
extent of $15,000, that is, the amount of his capital 
gains plus $2,000. Thus the net effect of his capital 
gains and losses would be a deduction of $2,000 from 
his other income. All capital gains, it can be seen, 
were treated together except for the difference in 
percentage of gain taken into income according to 
holding period. 


Speculative Capital Gains and Losses 


Under the 1938 Act, however, speculative capital 
gains and losses are completely separated from those 
of the long-term, investment character. They are 
termed under the act “short-term capital” gains and 
losses, covering, as I have pointed out, gains and 
losses on property held eighteen months or less. Not 
only are the short-term gains taken into income to 
the extent of 100 percent, but the short-term losses 
are deductible only to the extent of short-term gains. 
Even the $2,000 excess allowed under the prior acts 
is eliminated. Taking the same example, the gain of 
$10,000 on property held ten months is a short-term 
capital gain and the loss of $18,000 on property held 
six months is a short-term capital loss. The gain of 
$5,000 on the property held four years is a long-term 
capital gain. The short-term loss may be deducted 
only to the extent of the short-term gain (in other 
words, from the short-term gain), so that the excess 
of $8,000 of short-term loss over short-term gain can- 
not be deducted at all, even from the other capital gain, 
because that gain is a long-term, not a short-term, gain. 

The only mitigating feature is the one-year carry- 
over. This loss of $8,000 otherwise nondeductible 
can be carried forward to the next year. The amount 
carried forward, however, cannot exceed the net in- 
come for the current year. Thus, if this taxpayer had 
a net income shown on his return of only $6,000, 
after giving effect to his long-term capital gain, 
salary and other income, then only to the extent of 
$6,000 can the short-term loss excess of $8,000 be 
carried forward. Moreover, the carry-over is for one 
year only. Thus if the taxable year in which the loss 
occurred is 1938, the loss may be carried forward and 
used in 1939. But it cannot be used in determining 
any amount to be carried forward to 1940. For 
example, if the short-term gain in 1939 is $9,000 
and the short-term loss is $5,000, there is a net short- 
term gain of $4,000. The carry-over from 1938 of 
$6,000 can be used to the extent of $4,000, in order 
to wipe out that net gain. But the unused portion 
of $2,000 cannot be carried forward to a subsequent 
year. The result is that in spite of this unused loss 
there is no carry-over to 1940. 

That is the story of speculative gains and losses 
under the 1938 Act. Except for the carry-over, it is 
the same system as applied to speculative security 
transactions for the short period of the Revenue Act 
of 1932. Except for the carry-over, it is the same 
system as still applies to wagering gains and losses. 
Thus the speculator, or the trader, as he is more 
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politely called, is placed in the same category as the 
professional gambler. Considering the addition of 
the caprice of government to the already baffling 
complex of economic forces, such classification may 
not be wholly unwarranted. 


Long-Term Gains and Losses 


While speculative gains and losses have been thus 
segregated and subjected to new limitations under 
the 1938 Act, gains and losses on investments are 
treated with greater liberality. Such gains and losses, 
called “long-term” gains and losses under the 1938 
Act, include under that Act all gains and losses on 
capital assets held more than 18 months. The holding 
period brackets have been simplified. In the case of 
property held more than 18 months but not more 
than 24 months, 662% percent of the gain or loss is 
taken into account in determining net income. In the 
case of property held more than 24 months, the corre- 
sponding percentage is 50 percent. These two brackets 
under the 1938 Act replace the 80, 60, 40, and 30 
percent holding period brackets under the 1934 and 
1936 Acts. It can be seen that under the 1938 Act 
the long holding period ladder of the prior acts has 
been done away with, and a relatively sharp division 
between short and long-term capital gains and losses 
has taken its place. 


Holding Period Percentages 


That is not all. The new holding period percent- 
ages, 6624 and 50 percent, indicate the percentages 
of the long-term gains and losses to be taken into 
account in determining net income. If the long-term 
gains exceed the long-term losses, after applying 
these holding period percentages, the excess is in- 
cluded with other income; but that excess is not 
permitted to increase the tax by more than 30 percent of 
that excess. For example, suppose a taxpayer who is 
married but has no dependents has a salary of $15,000, 
deductions of $1,000, and no other income or deduc- 
tions except the results of two stock transactions. 
The federal income tax on his salary less the deduc- 
tions of $1,000 would be $809. Now suppose that in 
the one stock transaction he sold for $250,000 stock 
which he had held more than 24 months and which 
had cost him $50,000. There is a gain of $200,000. 
Since the stock was held more than 24 months, only 
50 percent of that, or $100,000, is taken into account. 
Suppose now that in the other transaction he sold for 
$50,000 stock which he had held 20 months and which 
had cost him $80,000. There is a loss of $30,000. 
Since the stock was held more than 18 but not more 
than 24 months, 6624 percent, or $20,000, is taken 
into account. Thus the gain is taken in account to 
the extent of $100,000 and the loss to the extent of 
$20,000, so that there is a net long-term capital gain, 
under the Act, of $80,000. Now if this $80,000 is 
added to the salary and taxed at the regular normal 
and surtax rates, the total tax will be $28,929, so 
that the tax will be increased by $28,120 on account 
of the net long-term capital gain. Such increase, 
however, is limited to 30 percent of such net capital 
gain, and 30 percent of $80,000 is only $24,000. 
Therefore the tax in this case is the amount based 
on the other income, $809, plus 30 percent of the net 
capital gain, $24,000, or a total of $24,809. 
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Now let us take a situation where, after applying 
the holding period percentages, the long-term losses ex- 
ceed the long-term gains. In that case the excess of 
losses over gains, called the net long-term capital loss, is 
deducted from other income. There is no limitation of 
such losses to the extent of gains as in the case of short- 
term capital gains and losses. In this respect the 
taxpayer’s position is substantially improved by the 
1938 Act, since under the prior acts an excess of any 
capital losses over capital gains could be deducted 
from other income only to the extent of $2,000. Under 
the 1938 Act there is a limitation, but only in the tax 
rate, as in the case of a net long-term capital gain. 


Suppose, for example, a married taxpayer with no 
dependents has income from salary of $20,000, and 
interest and dividends of $60,000, and that he has 
deductions of $5,000. In addition he has during the 
year sold for $15,000 a stock which cost him $35,000 
and which he held 28 months. There is a loss of 
$20,000, of which 50 percent, or $10,000, is taken into 
account. Again, he has during the year sold for 
$10,000 a stock which cost him $8,500 and which he 
held 21 months. The gain of $1,500 is taken into 
account to the extent of 6624 percent, or $1,000. The 
loss taken into account being $10,000, and the gain 
$1,000, there is a net long-term capital loss, under 
the Act, of $9,000. Without considering this loss in any 
way, this taxpayer’s total federal income tax would 
he $18,779. Now if the loss of $9,000 is deducted 
from the other income and the tax determined on the 
balance at the regular normal and surtax rates, the 
tax would be $14,729, a reduction of $4,050. How- 
ever, under the limitation referred to, the tax may 
not be reduced on account of the net long-term capital 
loss by more than 30 percent of such loss; and 30 
percent of such loss would be $2,700. Therefore the 
tax computed without regard to the loss, $18,779, can 
on account of the loss be reduced by only $2,700. The 
result is that the tax to be paid is $18,779 less $2,700, 
or $16,079. 


Alternative Tax 


_ The tax computed by applying this 30 percent rate 
is called the “alternative” tax, whether in the case of 
a net long-term capital gain or a net long-term 
capital loss. As the law puts it, in the case of a net 
long-term capital gain, this alternative tax is the tax 
payable if it is lower than the tax computed by apply- 
ing the regular normal and surtax rates; and in the 
case of a net long-term capital loss this alternative 
tax is the tax payable if it is higher than the tax 
computed by applying the regular normal and surtax 
rates. The effect in either case, as already shown, is 
that the 30 percent factor is a limitation on the tax 
as otherwise computed. In the case of a net long- 
term capital gain, the effect is to limit the increase 
in the tax on account of such gain, to 30 percent of 
such gain; and in the case of a net long-term capital 
loss to limit the reduction in tax on account of such 
loss, to 30 percent of such loss. . 

It must be understood clearly that the holding- 
period percentages, 6624 and 50 percent, are applied 
before this 30 percent tax rate factor is applied. In 
the case, therefore, of assets held more than 18 
months but not more than 24 months, this limitation 
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factor is really 30 percent of 6624 percent, or 20 
percent, as applied to the actual gain or loss. Simi- 
larly, in the case of assets held more than 24 months, 
this limitation factor is really 30 percent of 50 per- 
cent, or 15 percent, as applied to the actual gain or 
loss. 


Now it can be seen that this system with respect 
to long-term gains and losses is almost identical with 
the 12%4 percent limitation on capital gains and 
losses in effect from 1922 to 1933, inclusive. The only 
difference is that it applies to assets held more than 
18 months instead of only assets held over 2 years, 
and that the limitation, instead of 12% percent, is 
20 percent on assets held more than 18 but not more 
than 24 months, and 15 percent on assets held more 
than 24 months. Comparing these rates with the 
regular normal and surtax rates in effect during the 
respective periods, capital gains of the long-term, 
investment variety are now being treated as liberally 
as they have ever been. 


Corporate Limitation 


The points that I have presented thus far apply 
only in the case of individuals and estates and trusts. 
With respect to corporations the limitations imposed 
by the 1934 and 1936 Acts have been continued by 
the 1938 Act. There are no holding period percent- 
ages and no separation between long-term and short- 
term gains and losses. All capital gains and losses 
are treated alike. Capital gains are included in in- 
come in full and the deduction of capital losses is 
limited to the amount of capital gains plus $2,000. 
In other words, capital losses are deductible from 
capital gains but not from other income except to 
the extent of $2,000. That is the same as under the 
prior Acts. 


Partnerships 


In the case of partnerships the 1938 Act presents 
a distinct change. Under the 1934 and 1936 Acts 
the partnership was treated in the same way as an 
individual. The holding period percentages were 
applied to its capital gains and losses. As thus 
reduced the losses were, as in the case of individuals, 
limited to the gains plus $2,000. The net income of 
the partnership as thus determined was then dis- 
tributed on the partners’ individual returns as if it 
represented ordinary income in its entirety. It was 
simply net income from partnerships; the character 
of the income as shown by the partnership return 
was lost. Asa result the partner could on his return 
deduct his own capital losses in excess of gains to 
the extent of $2,000, although he had already bene- 
fited, to the extent of his partnership interest, by 
the partnership’s $2,000 deduction. On the other 
hand, he could not offset the partnership’s capital 
losses against his capital gains, or vice versa. If he 
had a half interest in the partnership and the partner- 
ship had $100,000 in capital gains, his share of those 
gains would be $50,000. Yet if he had capital losses 
of his own of $50,000, he could not offset those losses 
against that share of the partnership’s capital gains. 


Under the 1938 Act, however, this has all been 
changed. The long-term capital gains and losses 









































































































































































































































































































































of the partnership are treated as the long-term capi- 
tal gains and losses of the partners as individuals, 
pro rata, according to their partnership interests ; 
and the short-term capital gains and losses of the 
partnership are treated likewise as the short-term 
capital gains and losses of the partners as individ- 
uals, pro rata. The remainder of the partnership net 
income is then distributed on the partners’ indi- 
vidual returns as ordinary income. Thus it a partner 
had a half interest in the partnership he would show 
on his individual return as long-term capital gain 
or loss one-half of the partnership’s net long-term 
capital gain or loss, and as short-term capital gain 
or loss one-half of the partnership’s net short-term 
capital gain or loss, and as ordinary income one-half 
of the partnership’s ordinary income. Under the 
1938 Act, therefore, the partner is able to offset against 
his own capital gains and losses his share of the re- 
spective capital gains and losses of the partnership. 


- 


Capital Assets 


Several other changes made by the 1938 Act with 
respect to capital gains and losses affect all tax- 
payers, including corporations. In the first place, 
capital assets no longer include assets used in the 
taxpayer’s trade or business and subject to the allow- 
ance for depreciation. Take, for example, a factory 
buile ling that had cost $50,000 to erect and on which 
depreciation to the extent of $20,000 had been taken. 
Its basis in case of sale is $30,000. The company 
decides to acquire a more modern structure located 
elsewhere and sells the old building for, say, $15,000. 
There is a loss of $15,000. Under prior acts this was 
treated as a capital loss and could not be deducted 
from operating income, except to the extent of $2,000, 
although it is as germane a part of the results of the 
business as an operating loss. Under the 1938 Act 


this loss is treated as an ordinary loss, as it should be, 


deductible from any income. 


It is to be observed that this change applies only 
to assets such as buildings, machines, and so forth, 
which are subject to the allowance for depreciation. 
It cannot, therefore, apply to land. Where a property 
sold includes both land and building, an allocation 
must be made between them. Continuing the illus- 
tration given, if the land on which the factory was 
erected had cost $10,000, the total cost would have 
heen $60,000, and the basis after deducting depre- 
ciation, $40,000. Of that basis of $40,000, the amount 
applicable to the land would be its cost, $10,000, and 
the amount applicable to the building its cost less 
depreciation, or $30,000. Now if at the time of the 
sale half of the value was in the land, and the prop- 
erty was sold for $32,000, half, or $16,000, would be 
allocated as the selling price of the building and the 
same amount as the selling price of the land. With 
the basis applicable to the building being $30,000, 
there would be a loss on the building of $14,000 
deductible as an ordinary loss. As to the land, its 
basis being $10,000, there would be a gain with 
respect to it of $6,000, to be treated as capital gain. 


It may be seen that when land is acquired already 
improved, it is necessary for this purpose to make 
an allocation hetween land and building with respect 
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to the cost as well as the selling price. That, how- 
ever, represents no additional difficulty since such an 
allocation of cost will already have been made for 
the purpose of computing depreciation. 


Worthless Stock and Bond Losses 


Another important change in the capital gain or 
loss provisions under the 1938 Act affecting all tax 
payers is the inclusion as capital losses of losses 
resulting from worthlessness of stocks or bonds. 
Under prior acts, if a stock or bond became worthless 
the cost was deductible in full from any income, 
although if the stock or bond were sold just before 
it became entirely worthless the loss would be sub 
ject to the capital loss limitations. The reason was 
that the capital gain or loss provisions applied 1 
terms only in the case of a sale or exchange. 


Thus it was often better to wait until a security 
became entirely worthless in order to get the full tax 
deduction than to sell for a small amount before that 
time. Stockholders would be waiting for a — Ta- 
tion’s death like persons hovering about the bed of 
a wealthy relative straining their ears for the death 
rattle. There is no doubt, in fact, that corporations 
near the brink were deliberately hastened to their 
doom for the sake of the resulting tax deductions. 


In the case of a bond, moreover, if the holder could 
show that only a part could be recovered from the 
obligor the excess of his cost over such part woul: 
be deductible by him as a partial bad debt, unrestricted 
by the capital loss provisions, although had he sold 
the bond before taking the partial bad debt deduction 


his entire loss would be subject to the capital loss 
limitations. 


There is certainly no logic in this distinction be 
tween losses resulting from worthlessness and those 
resulting from sales or exchanges; and its deterrence 
to sales at the proper time is obvious. This situation 
is corrected by the 1938 Act. Under that Act a loss 
resulting from worthlessness of a stock is treated as 
a capital loss. The same rule applies to bonds. Ex- 
cept where the taxpayer is a bank, the bad debt pro 
vision is no longer available with respect to bonds 
so as to make a deduction for partial worthlessness 
possible; and, except where the taxpayer is a bank, 
the loss, in the case of a bond’s total worthlessness, 
is treated as a capital loss. 


This change is accomplished in the 1938 Act by 
definition of a loss resulting from worthlessness of 
a stock or bond as a loss resulting from a sale or 
exchange on the last day of the taxable year. This 
is the only odd thing about the change, the use of 
the method of definition. When it was held that the 
redemption of a bond was not a sale or exchange, 
then a provision was added to the effect that amounts 
received on the retirement of bonds shall be con- 
sidered as received in exchange therefor. The same 
thing was done with expiration of options. If any- 
thing else is defined as a sale or exchange the term 
sale or exchange will soon be beyond recognition. 
One might soon wonder why the term is used at all. 
If white is defined to include black, red, yellow, and 


green the question naturally arises as to why the 
color makes any difference. 
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Taxation 
in the Future’ 















HAVING been given a free choice 
of subject-matter for this address, 
I will sketch for you my personal 
ideas as to the future trend of taxa- 
tion in this country. My basis for these ideas is 
fourteen years of experience with Congressional 
Committees on Taxation, and my optimistic belief 
that our tax system will be substantially improved 
in the future. 


Need for Co-ordination of 
Federal, State and Local Taxes 


At the outset, we are faced with the proposition 
that this country cannot have a really sound and 
equitable system of taxation until federal, state and 
local taxes are codrdinated. Duplicate and over- 
lapping taxes abound. For instance, every time a 
state enters the general sales tax field, it means at 
least eighteen duplications with federal sales taxes 
on specific items. According to my recollection, 
about twenty-three states now have sales taxes in 
some form, thus we have a total of four hundred and 
fourteen duplications in that field alone. More than 
one-half of the states have income taxes and serious 
duplication and inequities arise in that connection. 
One result is that individuals often move from one 
state to another solely for tax reasons. I believe, in 
the future, we shall see something done on this prob- 
lem of codrdinating federal and state taxes. Some 
think the problem impractical. I do not share that 
view. If a properly authorized commission of fed- 
eral and state officials recommended a plan, I believe 
that there is reasonable hope that the Congress and 
some of the state legislatures would attempt legis- 
lation in conformity with the plan. If this came 
about the other states would, in most cases, eventu- 
ally fall into line because of complaints from their 
citizens with respect to their unequal tax burdens. 


Simplification of the Tax Code 


In regard to the federal system of taxation, one 
of the first complaints we meet with is in connection 
with its extreme complexity. Certainly simplifica- 
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tion is greatly to be desired but can 
it be attained? Personally, I be- 
lieve we can make substantial ad 
vances in that direction. As a first 
step, I hope to see Title 26, of the United States 
Code, which is now only prima facie evidence of the 
law, enacted into law. This title of the Code has 
recently been carefully checked and brought up to 
date by the staff of the Joint Committee on Internal 
Revenue Taxation under the direction of Mr. Stam, 
its Chief of Staff. This would form a first step for a 
start at simplification which, I believe, will of neces- 
sity be a very gradual process. Chapter by chapter, 
however, it might be possible to substantially sim- 
plify and classify the law by amendment to the Code 
as enacted into law. 


Probable Future Source 
of Federal Revenues 


Let us now consider that very important problem, 
the probable sources of future federal revenues. The 
budget estimate submitted to Congress on January 
3, 1938, for the fiscal year ending June 30, 1939, 
placed total receipts at $5,919,437,000 and predicted 
a net deficit of $949,606,000. The official revised esti- 
mates for the fiscal year 1939 now place total re- 
ceipts at $5,000,270,000 and predict a net deficit of 
$3,984,887,600. It seems probable that the public 
debt will exceed 40 billion dollars by June 30, 1939. 
In view of the extent to which expenditures exceed 
receipts and the degree to which the public debt has 
been accumulated, it seems obvious that we must 
expect high taxes for years to come. Additional 
revenue, I believe, will come from broadening the 
base of the income tax by decreased exemptions and 
by somewhat higher surtaxes in the lower brackets. 
I doubt that the Congress will enact a general sales 
tax or increase the number of its special sales taxes 
on specific items. There is a tendency against these 
special taxes but not many can be removed unless 
some plan of codrdination with the states is adopted. 

Since the income tax is the principal source of the 
federal revenue, it will be well to consider this one 
tax fora few moments. The income tax is extremely 
important to the business of the country; it affects 
practically every transaction. It would be a great 
advantage if this tax could be standardized, at least 































































































































































































































































































































































as to form, so that business could know the rules 
under which it would operate. The proposition of 
making substantial changes in form retroactive 
seems unfortunate. While the income tax is prob- 
ably the most complicated of all our taxes, it is the 
hardest to simplify while the rates are high. I ex- 
pect the recent changes in the Revenue Act of 1938 
with respect to the undistributed profits tax and the 
capital gains tax will be kept in effect at least long 
enough for a study of the results to be made. In 
general, I hope the trend in income tax changes will 
be to encourage business instead of heavily penaliz- 
ing success and initiative. At some future time, I 
should not be surprised to see changes in the income 
tax to bring about economic or social results. For 
example, the income tax could be designed so as to 
encourage employment, stimulate expenditures for 
buildings and machinery, and increase production. 
Much thought should be given to the possibilities 
in this direction which, if successful, should lead to 
a higher standard of living and a continuous pros- 
perity. In order to secure the necessary revenue 
from the income tax you must have income to tax. 
A mere increase in rates is insufficient. 


In the fiscal year 1938, the Federal Government 
secured about 46% of its total tax revenue from in- 
come tax. The next most important sources of 
revenue are the taxes on liquor, beer, and tobacco. 
This group of excises brings in about 20% of the total 
tax revenue. Changes in these taxes are not likely 
to take place in the near future. The estate and 
gift taxes are also bringing in substantial revenue, 
and changes in these taxes, in the direction of 
broadening the base by decreasing the exemptions, 
may come about. The capital stock tax was con- 
siderably improved by the Revenue Act of 1938, 
which allows a new declaration of value to be made 
every third year. While some object to this tax, 
it brings in a constant revenue in bad times as well 
as good. It is probable that this tax will be retained 
as long as the revenue needs are as great as at pres- 
ent. The Federal Government imposes a consider- 
able tax burden on the motorist. It has taxes on 
autos and auto trucks, on automobile accessories, on 
tires and tubes, on gasoline, and on lubricating oil. 
The states also impose a tremendous burden on this 
group of our citizens. Changes in the present sys- 
tem of taxes on the motorist depend, in my opinion, 


on the proposition of coordinating federal, state and 
local taxes. 


Source of State and Local Taxes 


With respect to state and local taxes, the most 
important, of course, from a revenue standpoint, is 
the general property tax which accounts for nearly 
two-thirds of the total state and local tax revenue. 
This tax is, in many respects, inequitable and is 
quite often badly administered. Substantial im- 
provements could doubtless be made in the method 
of assessing property. However, the citizens have 
been so long accustomed to this levy that they over- 
look its inequities, and changes can only be expected 
when the rates become excessive. Studies should 
be made of the British system of assessing real prop- 
erty taxes on the basis of the fair annual rental value. 
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The British system, with its relief provisions, has 
advantages in several respects over our own. Dur- 
ing recent years the states have turned more and 
more to the sales tax when in need of revenue, and 
probably will continue to do so. The proposal has 
been made that the Federal Government should levy 
a general sales tax and allocate a substantial part of 
the revenue to the states. This proposal has many 
advantages, but a satisfactory plan of allocation has 
not been worked out. It appears doubtful if any- 


thing will be done in this connection in the near 
future. 


Taxation Must Harmonize 
with Our Economic System 


Looking at the tax picture as a whole, it must be 
admitted that it is a very imperfect piece of mosaic 
work. Taxation as a science has not kept pace with 
the development in other sciences. In my opinion, 
improvements can and must be made. There was a 
time when taxes were designed for revenue purposes 
only. Now, whether we like it or not, they are often 
designed for social purposes or to achieve certain 
economic results. If we are to have taxes for these 
latter purposes, it is necessary that they should be 
properly harmonized with our entire economic 
system. 

Let me give you an example of the importance 
from both a business and a revenue standpoint of 
designing taxes so as to harmonize with practical 
economics. From 1918 until 1922, capital gains were 
taxed like any other form of income and capital 
losses were allowed in full like any other deduction. 
The result of this system was that the government 
lost millions of dollars in revenue. Taxpayers would 
sell at a loss to reduce their taxes but were reluctant 
to sell at profit and incur a high tax liability. From 
1922 to 1933, inclusive, we imposed a maximum cap- 
ital gains tax of 12%%. This tax brought in an 
extraordinary amount of revenue. In fact, in some 
years it accounted for more than 25% of the total 
income tax collections from all individuals. In 1934, 
the capital gains system was changed so that the tax 
decreased in proportion to the length of time for 
which the asset had been held. This plan was orig- 
inally recommended in 1929 when tax rates were 
low. At that time, with maximum normal and sur- 
tax rates only reaching 25%, I believe it was a 
sound method. Unfortunately, when this system 
was finally put into effect the rates of tax had been 
more than doubled. A system which would work 
well under low rates of tax does not necessarily work 
well under high rates of tax. The Revenue Act 
of 1938 imposes a maximum tax of 15% on capital 
gains arising from the sale of assets held over two 
years. It is hoped that this change will stimulate 
transactions, bring about a free flow of capital, and, 
even with the lower rate of tax, secure more revenue 
for the government since there will be more income 
to tax. Great Britain does not tax capital gains, and 
the stability of its revenue is in a marked contrast 
to our own. During the last thirteen years, the 
maximum income tax receipts in Great Britain have 
exceeded the minimum receipts by only 35%. In 
(Continued on page 676) 











Attitude among Taxpayers 


UNDER our system of federal taxation the taxpayer is 
required to present a return and declare his income. 
The audit of his return is undertaken in the light 
of disclosures thus made. Elaborate machinery has 
been provided for the determination and collection 
of taxes in addition to the amount disclosed in the 
return, The administration of these taxes is greatly 
facilitated if the taxpayer files a complete return and 
if the taxpayer cooperates fully with the Govern- 
ment when his return is audited. 


Ways and Means of Preserving 
a Willing Attitude 


The title of this discussion assumes the desirabil- 
ity of preserving a willing attitude among taxpayers, 
which is a premise that I adopt without further 
discussion. My paper will be limited to ways and 
means of preserving that attitude. 

As I analyze the situation there are three general 
approaches to the preservation of this important state 
of mind of the taxpayer. 

First, our tax legislation should be drafted in such 
a manner that there will be a minimum of irritation 
upon the part of the taxpayer, or otherwise stated, 
a tax law should be made as popular as possible. 

Second, the attitude of the administrators of the 
law should be such as to inspire confidence in the 
taxpayer and thereby merit his cooperation. 

Third, the taxpayers and their counsel should 
appreciate the great difficulties involved in the adminis- 
tration of the law and should realize that its success- 
ful and fair administration depends to a large extent 
upon their cooperation. 


Space does not permit that I take each one of these 
themes and develop it. My paper will be limited to 
an enumeration of several instances selected some- 
what at random which may fit one or more of the 
three classifications. 


Results of Legislative Efforts 
to Catch “Tax Dodgers” 


Proceeding with such an enumeration I would like 
first to refer to the effects of legislative efforts to 
catch a relatively small group of taxpayers who are 
usually referred to as “tax dodgers.” I have not time 
to point out specific instances, but many or all of 
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you will recall the provisions of recent revenue acts 
intended to catch such individuals, but which seri- 
ously affect a much larger number of well-intentioned 
taxpayers. As has been said in the report of the 
Committee on Federal Taxation of the American 
Bar Association, “Even when thieves are around, 
there is no sense in shooting into a crowd of law- 
abiding citizens.” Taxpayers unfairly caught in such 
a situation naturally condemn the law and are 
tempted to go the limit to avoid its application. The 
resulting state of mind passes “unwillingness” and 
sometimes approaches defiance. 


Law Provisions of Doubtful 
Meaning and Effect 


Next, I would like to point out the desirability of 
avoiding, so far as possible, the insertion into our 
income tax laws of provisions of doubtful meaning 
and effect. Almost from the beginning every law 
has presented its crop of difficult income tax ques- 
tions. After these laws are passed the Government 
probably is not to be blamed for interpreting doubt- 
ful questions in favor of the government, leaving the 
ultimate decision to the courts, and we all know that 
the several courts of the land have given us varying 
interpretations of many provisions. But let us look 
at the bewildered taxpayer, who must prepare a tax 
return involving questions which the government, 
itself, cannot construe with certainty. Such a situ- 
ation, prevailing over a period of years, tends to 
promote a spirit of antagonism. The taxpayer ap- 
proaches his return in an attitude of combat, which 
may well carry beyond the particular question and 
lead him to decide other and less doubtful questions 
of fact in favor of himself. I recognize that those 
concerned with the drafting of our legislation have 
before them a difficult and important task, and, on 
the whole, I think the work has been well performed, 
considering the time usually available to work out 
many changes and new ideas that develop during the 
progress of a revenue bill through Congress. Per- 
haps the leaders in Congress should allow more time 
for this work. I mention the point as a desirable 
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general objective which, over a period of years will 
tend to promote a cooperative attitude on the part 
of the taxpayers. 


Attitude and Functions of 
Law Administrators 


Then I would like to refer to the attitude and func- 
tions of the Treasury Department in administering 
the law and [ would preface my remarks by the state- 
ment of my opinion that, on the whole, the Treasury 
Department has satisfactorily performed a very difh- 
cult task. I believe that the department genuinely 
attempts to carry out most of the policies which I 
shall mention. Certain suggestions will be made, 
largely to stress the importance of continuing the 
present attitude. 


First, under this heading | would mention the 
policy of the Treasury Department in drafting treas- 
ury regulations. Space does not permit an enumera- 
tion but it has been my observation that, in recent 
years, the Treasury Department has taken positions, 
in its regulations, which in some instances were 
very severe and extremely doubtful. Obviously, the 
Treasury Department should advise the taxpayer of 
the position that it will take upon any doubtful 
question and I am concerned only with the propriety 
of the assertion of a highly doubtful position in a 
treasury regulation. The Treasury should not at- 
tempt to claim any advantage on a doubtful question 
by asserting its position in a regulation which may 
enjoy greater force and effect than the courts might 
give to an ordinary treasury ruling. I believe that 
tax counsel and taxpayers generally would rather be 
advised of the Treasury’s position on a doubtful 
question in a published memorandum from the Chief 
Counsel’s office or from the Rules and Regulations 
Section, where the Department can plainly state its 
argument in favor of the position there taken. In 
that connection I would like to point out that it is 
seriously questionable whether repeated promul- 
gation of regulations which are rejected by the 
courts, will not, over a period of years, tend to 
undermine the force and effect which these Regu- 
lations now enjoy in judicial proceedings. This dis- 
cussion, in a sense, ties in with the point made in 
the report of the Committee on Federal Taxation of 
the American Bar Association, that the government 
should assert a leadership in the interpretation of 
tax statutes which will compel the respect of the 
taxpayer and of the courts. 


Second, I believe that a Revenue Agent or other 
representative of the Treasury Department should 
approach the audit of returns, as far as possible, with 
what I might term a judicial attitude; that is, with 
the attitude of determining what is the correct tax 
liability of the taxpayer whether more or less than 
the amount shown on the return. Assurance of such 
treatment brings about a more complete disclosure 
in original returns and better cooperation in the 
audit of returns. It has been my observation that 
the officials of the Treasury Department desire this 
attitude on the part of the Treasury employees and 
I think that it is the human element that quite often 
reflects a different attitude. I understand that the 
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Treasury Department is anxious to receive reports 
about any of its representatives who takes a con- 
trary attitude and I think that all of us should report 
such instances if they come to our attention. 


Third, I believe that tax counsel should encourage 
their clients to deal fairly and openly with the Rev- 
enue Agent. Taxpayers should realize that vigorous 
and careful audit of returns of all taxpayers is neces- 
sary to secure proper returns from all taxpayers. 
| might mention incidentally that few benefits were 
ever received from antagonizing Revenue Agents. 


Fourth, 1 believe that a system of review is neces- 
sary in the audit of income tax returns and that tax- 
payers or their counsel in most instances have no 
basis for personal irritation if a tentative under- 
standing made with a Revenue Agent or a conferee 
is rejected on review by a higher official. At the 
same time the Treasury Department should be care- 
ful to preserve its present practice of permitting the 
taxpayer to talk personally and present his views to 
the reviewer who rejects the tentative understand- 
ing reached with the taxpayer. It may or may not 
be generally understood, but a conference with the 
reviewing authority can be arranged. 


Fifth, I believe that the policy of settling doubtful 
cases should be encouraged and extended, particu- 
larly in cases where there is a relatively small amount 
involved. It is generally recognized that progress 
has been made in this direction, and such progress 
should continue. With the advent of decentraliza- 
tion, where the determination is made in an office 
which can make a final disposition of the matter, 
settlements should increase. It is irritating and 
unduly expensive to force a taxpayer or the Treasury 
Department to litigate an important question of law 
where there is a small amount of tax involved. 
Admittedly settlement of tax liability in such cases 
on a wide scale presents administrative dangers, but 
I believe that, with proper safeguards, the practice 
of settling cases before the litigation stage arrives 
should be encouraged and extended. 


Sixth, the Treasury Department and particularly the 
Technical Staff should be careful of the attitude dis- 
played in the settlement of cases pending before the 
United States Board of Tax Appeals. The amount 
for which a particular case should be settled usually 
presents a doubtful question. I personally have no 
definite complaint of the attitude of the Technical 
Staff as to the settlement of particular cases which 
I have handled. However, the Staff should be 
scrupulously careful, representing the Government as 
it does, not to exact any settlements on the basis of 
a nuisance value and not to force the taxpayer to try 
a case in which the Government has practically no 
chance of success. It should always be remembered 
that a taxpayer who stands the expense and worry 
of litigation and then wins a rather clear case, may 
emerge from the controversy as an antagonist and 
as an unwilling taxpayer of the first degree. This 
is not a criticism of the Technical Staff or its prac- 
tice. It is merely a statement of a principle which 
the Treasury and taxpayers should keep in mind as 
this relatively new operation continues. 


(Continued on page 698) 
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WORDSWORTH begins a well-known poem with 
the words: “Oh, what’s the matter? What’s the 
matter?’ A simple and prosaic question like that 
is not easy to answer. 


Perhaps a paramount difficulty of the present 
problem is that it depends upon the motive of the 
inquiry. To put poisoned food upon one’s own land 
in order to kill a skunk gives no cause of action to 
a neighbor, although the neighbor’s dog eats the food 
and dies from poison. But it has been decided in 
South Carolina that the neighbor may have an ac- 
tion if the defendant, knowing that the plaintiff’s 
dog was in the habit of coming upon his premises, 
exposed the poisoned food for the express purpose 
that the dog might eat it and die.’ 


At the outset, therefore, I want to make it clear 
that I have no motive. Indeed, to be at all helpful, 
a discussion of the Treasury’s new powers as to 
closing agreements must be motivated only by the 
impulse of the inquiring mind. If the motive of this 
group be the quest for a practical definition of the 
Treasury’s new powers, it will not be served. 
Peculiarly applicable to tax lawyers, as well as tax 
administrators, is the maxim of Mr. Justice Holmes, 
that “Certainty generally is illusion and repose is 
not the destiny of man.” ? 


Sec. 606 of the 1928 Act 


A consideration of the amendment of section 606 
of the Revenue Act of 1928 by section 801 of the 
Revenue Act of 1938 need not necessarily have a 
practical objective. A tax clinic may well afford an 
arena for the conflict present in fields of law other 
than taxation between theory and practice. Theory 
seeks to spin fictions into sound results; practice 
restrains theory when the results become far-fetched. 
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I hope you will not be disappointed if it be said 
of this paper, as a Cambridge mathematician praised 
his theorem, “The best of it all is that it can never 
by any possibility be made of the slightest use to 
anybody for anything.” 


It has been pointed out that the courts in the early 
days of common law handled legislation with such 
easy unconcern that sometimes the wording of 
statutes was strictly applied, sometimes their word- 
ing was stretched very considerably, and sometimes 
the judiciary found it necessary to restrict the opera- 
tion of a statute which was too widely drawn.’ 


This is the state of mind with which one is con- 
strained to approach a consideration of the purpose 
and effect of the recent change in the law relative 
to closing agreements. The amendment of the clos- 
ing agreement provision by the recent revenue act 
to permit closing agreements to be entered into by 
the Commissioner of Internal Revenue for future 
taxable periods must be taken as a legislative sug- 
gestion of policy within the broad limits of which 
the Commissioner will exercise much circumspec- 
tion. Let me read amended section 606 as it now 
stands: 


“Sec. 606. Closing Agreements. 

(a) Authorization—The Commissioner (or any officer or 
employee of the Bureau of Internal Revenue, includ- 
ing the field service, authorized in writing by the 
Commissioner) is authorized to enter into an agree- 
ment in writing with any person relating to the lia- 
bility of such person (or of the person or estate for 
whom he acts) in respect of any internal revenue tax 
for any taxable period. 

(b) Finality of agreements.—If such agreement is ap- 
proved by the Secretary, the Under Secretary, or an 
Assistant Secretary, within such time as may be 
stated in such agreement, or later agreed to, such 
agreement shall be final and conclusive, and, except 
upon a showing of fraud or malfeasance, or misrep- 
resentation of a material fact— 

(1) the case shall not be reopened as to the matters 
agreed upon or the agreement modified, by any 
officer, employee, or agent of the United States, 
and 

(2) in any suit, action, or proceeding, such agree- 
ment, or any determination, assessment, collec- 
tion, payment, abatement, refund, or credit made 
in accordance therewith, shall not be annulled, 
modified, set aside, or disregarded. 


3 Plucknett, (1929) A History of the Common Law, p. 296. 
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(c) Section 1106(b) of the Revenue Act of 1926 is re- 
pealed, effective on the expiration of 30 days after 
the enactment of this Act, but such repeal shall not 
affect any agreement made before such repeal takes 
effect.” 

The English judge, Hengham, once had an au- 
thoritative answer to counsel who suggested an 
emasculating interpretation of a statute: “Do not 
gloss the statute,” he said, “for we know better than 
you; we made it.” In trying to give an estimate of 
the Treasury’s new powers under amended sec- 
tion 606, I wish I had this potent advantage but | 
first saw the new provision when it came from the 
Congressional grist-mill. 

A closing agreement relating to a future tax lia- 
bility is not, however, a brand new concept. A ref- 
erence to a “compact to impose a specific tax” is 
found in the opinion of Mr. Justice McLean speaking 
for a majority of the Supreme Court in State Bank of 
Ohio v. Knoop.*| After commenting upon the short- 
ness and uncert ainty of human life because he was 
the sole survivor of the justices who had decided a 

case urged by counsel for the State of Ohio, Mr. 
Justice McLean, taking a leaf from Judge Hengham’ S 
book, said of that case: 

“No one of [the judges] doubted that the legislature had 


the power * * * from motives of public policy * * * 
by compact to impose a specific tax on [the bank].” 


The case referred to by Justice McLean was 
Providence Bank v. Billings * in which Chief Justice 
Marshall had declared : 

“Tt would seem that the relinquishment of such a power 
[to tax] is never to be assumed. We will not say that a 
state may not relinquish it; that a consideration sufficiently 
valuable to induce a partial release may not exist; but as 
the whole community is interested in retaining it undim- 
inished, that community has a right to insist that its aban- 
donment ought not to be presumed, in a case in which 
the deliberate purpose of the state to abandon it does not 
appear.” 

These words of caution, spoken to support the 
constitutionality of a statute repealing an alleged 
irrepealable statutory exemption from taxation, may 
some day be quoted in a future decision considering 
the validity of a legislative revocation of an alleged 
irrevocable closing agreement which purported to 
exclude from gross income under a revenue act in 
force at the time of the execution of the agreement 
an item not exempt under a revenue act in effect 
when the liability actually accrues. 


3e that as it may, it is pretty clear that the courts 
will be slow to invoke the doctrine of estoppel to 
sustain closing agreements not within the compass 
of the authority conferred by amended section 606. 
The powers of federal officers to bind the United 
States have been strictly construed.® 


History of Closing Agreements 


The earliest provision concerning closing agree- 
ments as we now know them is found in the Revenue 
Act of 1921 (Sec. 1312). This provision was limited 
in language to cases in which there had been a deter- 
mination and assessment and the taxpayer had, with- 


* (1853) 16 How. (U. S.) 379. 
5 (1830) 4 Pet. (U. S.) 514, 561. 


® Maguire and Zimet, ‘‘Hobson’s Choice in Federal Taxation’’ 
(1934), 48 Harv. L. Rev. 1281, 1299-1306. 
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out protest, paid in whole any tax or penalty or had 
accepted any abatement, credit, or refund based on 
such determination and assessment. The Revenue 
Act of 1924 eliminated the words “without protest.” 
(Sec. 1006.) The Revenue Act of 1926 continued the 
provision in the 1921 Act, as amended by the 1924 
Act. (Sec. 1106 (b).) 

The restrictions of this provision were strictly 
applied. For example, in the case of an overassess- 
ment, an agreement by the Commissioner of Internal 
Revenue to refund money to a taxpayer contingent 
upon an appropriation by Congress was not deemed 
sufficient to bring the case within the scope of the 
closing agreement provision, but a check in the 
amount of the refund must have been tendered by 
the Commissioner and finally accepted by the tax- 
payer.’ 


Continual Unsettlement of 
Taxpayers’ Liabilities 


The vice of continual unsettlement of the liability 
of taxpayers was considered by Congress in the en- 
actment of the Revenue Act of 1928. Section 606 
of the Act removed the restrictions contained in prior 
revenue laws concerning the determination, assess- 
ment and payment of the tax or the acceptance of 
any abatement, credit, or refund based upon such 
determination or assessment. Both the Committee 
on Ways and Means in the House and the Committee 
on Finance in the Senate had criticized the reopening 
of tax cases, either by the Government or by the 
taxpayer, and suggested that the remedy was 
the execution of closing agreements. The report 
of the Ways and Means Committee and the first 
paragraph of the report of the Finance Committee, 
which are identical, relative to closing agreements 
are enlightening: 

“The closing of tax cases for the earlier years is a difficult 
problem. Statistics recently gathered show that an abnor- 
mally large percentage of closed cases are reopened by the 
taxpayer.or the Government. Among the causes contrib- 
uting thereto are claims by taxpayers, the effect of subse- 
quent court decisions and changes in the regulations and 
the law. The constant reopening of closed cases must be 
discouraged and one of the most effective means of pre- 
venting the reopening of cases is the execution of closing 
agreements. Such agreements are authorized by _sec- 
tion 1106(b) of the Revenue Act of 1926. There are, how- 
ever, a number of restrictions in that section, the practical 
effect of which is to delay and often to render it impossible 
to secure the agreement. These restrictions have been 
removed in section 606 of the bill. It is believed that under 


this section it will be possible to execute many more clos- 
ing agreements than in the past.” 


.The resulting policy was to obtain closing agree- 
ments in all cases in which the tax liability was 
changed, and also in cases where the principal 
amount of liability for the year under consideration 
exceeded $50,000, even though the investigation dis- 
closed no change in tax liability.® 

In 1934 a mimeograph was issued which contained 
instructions that closing agreements would not be 
executed unless it was clearly to the advantage of 
the Government to have a case permanently and con- 
clusively closed. It was indicated, however, that if 

™G. C. M. 74, C. B. V-2, 102 (1926). 


8 Mimeograph No. 3697 (1929) C. B., VIII-1, 118; Mimeograph 
No. 3728 (1929), C. B. VITII-1, 124. 
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a taxpayer could show a sound business reason for 
the execution of a closing agreement, the Govern- 
ment, unless in some way prejudiced, would not 
refuse to enter into such an agreement.® 

Of the closing agreements now being consum- 
mated, those requested by the Bureau involve the 
payment of an outlawed deficiency amounting to 
$500 or more.*® Those requested by taxpayers in- 
clude cases in which (1) a settlement involving con- 
troversial issues has been effected; (2) an executor 
desires to have a tax liability finally determined in 
order that he may safely distribute the assets and be 
discharged by the court; (3) a trustee desires a final 
determination of tax liability before transferring 
trust assets either to the grantor of the trust, bene- 
ficiaries or another trustee; (4) a corporation wishes 
to dissolve; (5) a corporation is seeking to recapi- 
talize or reorganize and wishes to be able to make 
a statement concerning its tax liability for preceding 
years; (6) the creditors of the taxpayer have de- 
manded evidence of the final closing of the taxpay- 
er’s tax liability ; and (7) a taxpayer wishes to follow 
a consistent practice of closing finally his income tax 
liability from year to year. 


It was the apparent purpose of section 801 of the 
Revenue Act of 1938 by striking out the words “end- 
ing prior to the date of the agreement” in subsec- 
tion (a) of section 606 of the Revenue Act of 1928 
to make possible closing agreements concerning 
future tax liability as well as past. 


Anticipatory Closing Agreements 


The possibilities of anticipatory closing agree- 
ments, (as I shall designate closing agreements relat- 
ing to future tax liability or an item involved in 
future tax liability), are manifold, not only from 
the standpoint of the Government but of the tax- 
payer. A case involving a retrospective closing 
agreement may serve as an illustration of the dis- 
advantages inherent in such agreements from the 
taxpayer’s viewpoint. 

The Revenue Act of 1921 required an insurance 
company owning state and municipal securities ex- 
empt from federal income tax under that Act 
(Sec. 213 (b) (4)) to pay more upon its taxable 
income than could have been demanded if the income 
had been derived solely from taxable securities 
(Sec. 245 (a) (2)). The Aetna Life Insurance Com- 
pany in January, 1928, entered into a closing agree- 
ment upon its 1923 and 1924 tax liabilities, because, 
as the court later observed, “The varying fortunes 
which the refunding claims of Aetna had already 
suffered very likely impressed it with the desira- 
bility of having the amount of its taxes no longer 
open to reaudit.” 


Six months after the execution of the closing 
agreement, a majority of the Supreme Court held 
that provision in the Revenue Act of 1921 referred 
to was unconstitutional on the ground, as Mr. Jus- 
tice McReynolds, speaking for the Court put it, that 
“one may not be subjected to greater burdens upon 





® Mimeograph No. 4149, (1934) C. B. XIII-1, 162, 
1 Mimeograph No, 4325, dated April 30, 1935. 
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his taxable property solely because he owns some 
that is free.” ™ 


Thereupon the Aetna Life Insurance Company 
filed a claim for refund based upon the National Life 
Insurance Company case. The Circuit Court of Ap- 
peals for the Second Circuit upheld the denial of the 
claim as to the years 1923 and 1924 on the ground 
that the closing agreement entered into for those 
years was a bar.2? The Supreme Court denied 
certiorari.4® The Circuit Court said: 

“It is evident from the history of the section of the 
Revenue Act authorizing closing agreements that they were 
intended finally to settle the income taxes for the years in 
question and to prevent reaudits of assessments.” 

The Court also pointed out that— 


“The agreement was made pursuant to the statute and 
is bound to be given the effect therein prescribed,” and 
since, “only fraud, malfeasance, or misrepresentation are 
mentioned as a basis” for attacking a closing agreement, 
the statute “excludes mistakes of fact, and a fortiori of law, 
as grounds for recission.” ™ 

It is clear, therefore, from the Aetna Life Insurance 
Company case that the word “liability,” as used in 
section 606, embraced not only questions of fact but 
also questions of law. Moreover, as used in the 
amended section 606, it refers both to a liability fully 
existing at the date of the agreement and a liability 
not yet accrued which may arise at some future 
date.*® 

Nor is section 606 as amended confined to agree- 
ments concerning the total tax liability of a taxpayer. 
Regulations 74 provided (Article 1301) that a clos- 
ing agreement might relate to one or more separate 
items affected as liability of the taxpayer,—as for 
example the amount of gross income, deductions for 
losses, depreciation, depletion, or the value of prop- 
erty on a basic date. 

The language used in subsection (b) of amended 
section 606 to the effect that “the case shall not be 
reopened as to the matters agreed upon” (italics 
supplied) gives support to the provision in the regu- 
lations that any particular item, as distinguished 
from the aggregate tax liability, may be made the 
subject of a closing agreement. And, so far as the 
income tax is concerned, it would ordinarily be 
highly conjectural to enter into an agreement as to 
the aggregate tax liability of a taxpayer for a future 
year without any present knowledge of the many 
factors which would become important in any deter- 
mination of his tax liability. 

The power of the Commissioner to enter into 
anticipatory closing agreements to settle issues of 
law, as well as issues of fact, even as to particular 
items, will probably be exercised with considerable 
restraint. Literally, this power would appear to 
have the possibility of adjusting a taxpayer’s liability 
for a period of many years to come without regard 
to future tax policies of Congress. 





" National Life Insurance Company v. United States, (1928) 277 
U.S. 50s. 

2 Aetna Life Ins. Co. v. Eaton, (1930) 43 F. (2d) 711. 

13 (1930) 282 U. S. 887. 

14 See also Bankers Reserve Life Co. v. U. 8., (Ct. Cl. 1930) 
42 F. (2d) 313; Perry v. Page, (C. C. A.-1, 1933) 67 F. (2d) 635; 
Wolvering Petroleum Corp. v. Commissioner, (C. C. A.-8, 1935) 
75 F. (2d) 593; and Commissioner v. Ingram, (C. C. A.-3, 1937) 87 
F. (2d) 915. 

1% House Report No. 1860, (The Revenue Bill of 1938) 75th 
Congress, 3d Sess. p. 67. 
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For example, a closing agreement might be exe- 
cuted relative to a deduction for an alleged bad debt 
claimed by the taxpayer for the year 1937 but re- 
jected by the Commissioner on the ground that the 
debt had not yet become bad. Such an agreement 
might include the consent of the taxpayer to the 
Commissioner’s determination that the debt is not 
yet bad and also a covenant by the Commissioner 
not to change his position by contending (should 
the taxpayer seek to take the deduction in some 
future year, say 1939) that he ought to have taken 
it for the year 1937. But suppose the agreement goes 
farther and contains an affirmative consent by 
the Commissioner to the taxpayer’s deducting the 
amount of the debt in some appropriate year in the 
future when it is definitely ascertained to be bad and 
charged off the taxpayer’s books. 


Probable Statutory Amendments 


It is not inconceivable that Congress may amend 
the law in regard to bad debt deductions by putting 
such an item on the same plane as the loss realized 
on the sale of a capital asset. Is such an agreement 
by the Commissioner entered into subject always to 
the paramount power of Congress to tax, or is it 
within the scope of the authority delegated to the 
Commissioner by amended section 606 and not sub- 
ject to any implied conditions? If there is such an 
implied condition that the revenue laws remain the 
same on the item closed, does an anticipatory closing 
agreement of the character indicated have that 
mutuality of obligation sometimes deemed essential 
to the validity of a bilateral contract, or is the 
promise of the Commissioner to permit the bad debt 
deduction in a future year not illusory ??** 


As Congress has asserted the power to authorize 
the Commissioner to enter into closing agreements 
on a matter involving a tax liability for some distant 
year, the due process clause prohibits Congress from 
annulling such an agreement, unless the action taken 
falls within the federal police power or some other 
paramount power.'® 


Avoidance of the Niceties 
of Legalistic Whimsies 


It is not unreasonable to assume that the Com- 
missioner will try to avoid the niceties of legalistic 
whimsies involving the extent to which one legis- 
lative body can tie the hands of its successors by 
taking a realistic approach toward this problem. In 
any event the fact that the Commissioner is bound, 
even though Congress may not be, is a firm stride 
toward the achievement of that predictability and 
repose in tax liability which would, however, be 
so much more effectively accomplished by the de- 
claratory administrative ruling. 


Congress apparently realized the novelty of giving 
the Treasury power to execute an agreement relat- 
ing to tax liability arising from a transaction not 
consummated at the time of the agreement. In the 
report of the House Ways and Means Committee, 

a Cf. Oltphant, Mutuality of Obligation in Bilateral Contracts 


at Law, (1925) 25 Col. L. Rev. 705. 
* Cf. Lynch v. United States, (1934) 292 U. S. 571, 579. 
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there is expressed the hope that “since closing agree- 
ments of this type will constitute a new method of 
settling controversies, it is contemplated that the 
Commissioner wil] exercise his discretionary power 
only where such exercise is in the interests of a wise 
administration of the revenue system.” 

The check, however, will be the Commissioner’s 
own restraint and good judgment. No method for 
setting aside rulings made by means of closing 
agreements is provided. In the absence of a clear 
and convincing evidence of fraud, malfeasance, or 
misrepresentation of a material fact, the tax liability 
determining a closing agreement within the scope 
of the Commissioner’s power, will not be reopened. 
Advocates of declaratory administrative rulings 
have, on the other hand, always contemplated a 
process of judicial review. Indeed, amended sec- 
tion 606 is no substitute for the declaratory admin- 
istrative ruling. One object of such a ruling is to 
assure the taxpayer some certainty in entering into 
business transactions by settling in advance factual 
and legal questions likely to be of a constantly re- 
curring nature and involved in the transaction in 
question. 


Not only in the lack of judicial review on the 
merits of the tax liability settled in the closing 
agreement, but also in the lack of a required uni- 
formity of application, is amended section 606 an 
inadequate substitute for the declaratory adminis- 
trative ruling. For example, it is now possible for 
the Treasury to agree with a taxpayer that a railroad 
stock of wide distribution became worthless in 1938. 
This agreement does not, however, bar the Com- 
missioner from refusing to allow other taxpayers 
who are also stockholders in the railroad company 
to deduct the stock as worthless in 1938, or bar other 
taxpayers from claiming the deduction in 1939. It is 
res judicata only as to the taxpayer who is a party 
to the closing agreement. 


Although this defect in closing agreements existed 
when they were merely retrospective, it illustrates 
the need for the Commissioner to require, as a con- 
dition to entering into an anticipatory closing agree- 
ment with one taxpayer upon an item which involves 
the interest of other taxpayers similarly situated, 
that other taxpayers of the same class affected by a 
decision on the item in question also execute closing 
agreements. 


Such a requirement might be feasible in the case 
of a closely held corporation. For example, an 
asserted reorganization of such a corporation may 
involve a question of law upon the recognition of 
gain or loss upon a distribution made in connection 
with such reorganization. Related to this legal ques- 
tion is a question of fact as to the basis of the 
property received by the taxpayer and his fellow 
distributees. 

It would be manifestly unwise for the Commis- 
sioner to enter into an anticipatory closing agree- 
ment determining the question of law without 
requiring that the agreement cover the basis in rela- 
tion to future transactions, and sound administration 
would seem to require that all taxpayers similarly 





17 House Report No. 1860 (The Revenue Bill of 1938) 75th Cong. 
3d Sess. p. 67. 
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situated, (or a specified percentage of them) execute 
closing agreements covering the situation if the 
property received as a result of the alleged reorgani- 
zation is later distributed. 


Only through some such administrative device can 
any reasonable degree of uniformity be achieved if 
anticipatory closing agreements are utilized at all 
extensively. 


Conclusion 


Closing agreements may be especially useful in 
aiding the administration of the new provision in the 
Revenue ct of 1938 dealing with the mitigation of 
the effect of the Statute of Limitations (Sec. 820). 
Here is an earnest attempt to provide an equitable 
solution to numerous income tax problems which 
have caused much hardship to taxpayers and consid- 
erable difficulty to the Commissioner, the Board, 
and the Courts.’"* Section 820 specifically provides 
that a closing agreement under amended section 606 
shall constitute a “determination under the income 
tax laws,” the effect of which is to lift the bar of 
the statute of limitations for the purpose of making 
an equitable adjustment.”® 


A typical instance demonstrating the utility of an 
anticipatory closing agreement is the case of a tax- 
payer who, after selling part of his stock holdings 
in a company, executes a closing agreement fixing 
the basis for determining gain or loss on such sale 
and simultaneously stipulates the basis for the stock- 
holdings in the company retained by the taxpayer 
should he sell such stock in a later taxable period.” 

A less typical but equally important type of prob- 
lem within the purview of amended section 606 is 
the well known Couzens case.*' It is now possible 
for the Commissioner to determine, upon the request 
of a taxpayer undecided whether to sell property or 
to hold it or at what price to sell it, the market value 
of the property on March 1, 1913, and to enter into 
a closing agreement fixing that value for a future 
tax period prior to the consummation of the sale by 
the taxpayer. 


It can not sately be expected, however, that the 
Commissioner will yield to all attempts to secure 
from him answers to legal or financial conundrums, 
as easily as I yielded to your Chairman’s generous 
invitation to address this very patient gathering. 


Some Thoughts Concerning Termi- 
nation of Tax Exemption 


I HAVE been asked by the Chairman to say a few 
words about the recommendation made by the 
President of the United States in his message to 
Congress on April 25 of this year that the interest 
upon future issues of federal, state, and municipal 
securities and the salaries of federal, state and mu- 
nicipal officers be made subject to income tax. 





% Senate Report No. 1567, (The Revenue Act of 1938) 75th 
Cong. 3d Sess., p. 48-52. 

7 Revenue Act of 1938, Sec. 820 (a) (1) (A). 

*? See House Report No. 1860 (The Revenue Bill of 1938) 75th 
Cong. 3d Sess., p. 67. 
(1928) 11 B. T. A. 1040. 


THE TREASURY’S NEW POWERS, ETC. 655 


Of course, there is some opposition to the proposal 
from those who do not want to lose the special priv- 
ileges which they now enjoy. That opposition will 
not yield to persuasion. But there is also opposition 
to the proposal from many who have misunderstood 
its nature and effect. An impartial examination of 
the proposal should serve to clear up their mis- 
understanding. 


Immunity from Reciprocal Taxation 


The immunity from reciprocal taxation of the in- 
come from federal and state obligations cannot today 
be deemed essential or even needful to the mainte- 
nance of our federal system. In no other federal 
system is such immunity recognized. In Canada no 
such immunity is accorded income from obligations 
or offices of either the Dominion or the Provinces.’ 
Nor is any such immunity now recognized under the 
Australian constitution.? Earlier cases * which fol- 
lowed the American precedents were reconsidered 
and expressly overruled in 1920.* 


The subjection of income from federal and state 
obligations to reciprocal and non-discriminatory tax- 
ation in Canada and Australia has in no way inter- 
fered with the maintenance of their federal systems 
of government. Such taxation has not encumbered 
the borrowing power of their federal or state govern- 
ments which are able without any tax-exempt priv- 
ilege to market their obligations at lower yields than 
can be commanded by the highest grade industrial 
securities with which they compete in the money 
market.® 


The decisions of the Supreme Court on which such 
immunity rests were made before the interrelation 
of non-discriminatory federal and state income taxes 
was fully understood, and the legal reasons orig- 
inally assigned to justify such immunity cannot 
stand in the light of experience and cannot be recon- 
ciled with the reasoning of the Court in later cases. 
As the Secretary of the Treasury, Mr. Mellon, in 
his annual report for the fiscal year ending June 30, 
1925, stated: 


“Looking at the proposition logically, there is no reason 
for the existence of tax-exempt securities. There ought to 
be no refuge to which the wealthy men can go and avoid 
income taxes when the Federal Government needs the 
money.” 

It is true that, before the income tax progressively 
graduated in accordance with ability to pay came 
into use, the existence of tax-exempt securities pre- 
sented no very serious problem. It was the common 
practice of most governments to sell their securities 
free from tax. What governments lost in taxes, 


(Continued on page 677) 





1 Bank of Toronto v. Lambe, (1887) 12 App. Cas. 575; Forbes 
v. Attorney General for Manitoba, (1937) 53 Times Law Rep. 
211; The Judges v. Attorney General for Saskatchewan, (1937) 
53 Times Law Rep. 464. 

2 Webb v. Outtrim, 1907 App. Cas. 81; Amalgamated Society of 
Engineers v. Adelaide Steamship Co., (1920) 28 C. L. R. 129. 

3D’Emden v. Pedder, (1904) 1 C. L. R. 91; Flint v. Webb, 
(1907) 4 C. L. R. 1178; Baxter v. Commissioners of Taxation, 
(1907) 4 C. L. R. 1087. 

4 Amalgamated Society of Engineers v. Adelaide Steamship Co., 
supra. 

5 Hearings before Subcommittee of the Committee on the Judi- 
ciary, United States Senate, 75th Congress, ist Sess., on S. J. 
Res. 5 and S. J. Res. 154, p. 8-9. 





































































































































































































































































































Opinions and deci- 
sions relating to 
accrual dates are 
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By M. H. 
COCHRAN* 


IT IS my opinion that proper accounting for prop- 
erty taxes is a subject to which too little considera- 
tion has been given by accountants. Many feel that 
the question is not a particularly important one if 
the approximate annual tax expense is reflected in 
the profit and loss statement. While this is true 
in respect to the profit and loss statement, it is not 
true in respect to the tax return or the balance sheet. 


In performing a balance sheet audit, the account- 
ant tries to produce a true picture of the status of 
the business, showing the value of each asset or class 
thereof, and the various liabilities. An equal effort 
should be put forth to determine the exact liability 
for property taxes. 

Investigation was directed first toward the ac- 
counting procedure for personal property taxes. In 
endeavoring to determine the period covered by the 
property tax payment, the following questions were 
applied to the statutes and court decisions of the 
various states: 


1. When can a taxpayer bring property into the state 
and avoid the property tax for that particular year? 


2. When can a taxpayer liquidate his business and avoid 


the property tax for that particular year? 

The first conclusion reached was that the dates as 
stated on the tax bill are of no significance in the 
majority of states. Such dates represent the fiscal 
year of the state, city or county for purposes of their 


own accounting and have no relation to the incidence 
of liability for tax. 


To illustrate the conflict between fiscal year and 
incidence of liability, a property tax bill in New 
Jersey states, for instance: 

“This is your bill for first and second quarters of 1935 
tax.” 

The bill would further indicate that the first in- 
stallment was due on February 1, 1935, and the sec- 
ond quarterly installment on May 1, 1935. However, 





* Certified Public Accountant, New York. 
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the assessment date on which liability arises is 
October 1, 1934, and accrual should be made from 
that date. This view is supported by GCM 15305, 
CB XIV-2, 80 which states in part: 

“The theory of accrual of property taxes since the issu- 
ance of GCM 6273, CB VIII-1, 168 relating to Illinois has 
been that ownership of property on the date as of which 
the assessment is made (frequently referred to as assess- 
ment date) is the “event” which determines the taxpayer’s 
liability to taxes, and consequently if the taxpayer’s books 


of account are kept on the accrual basis, he may accrue the 
real property taxes as of that date.” 


And further from GCM 15305: 


“For the purpose of ascertaining true income on the 
accrual basis for a given accounting period, taxes do not 
stand on any different footing than other accrued expenses. 
Sound accounting requires that they be treated the same 
as accounts payable and accounts receivable. The courts 
have recognized that when the accrual method of account- 
ing is adopted liabilities incurred in the usual course of 
business must be accrued in order properly to reflect tax- 
payer’s net income.” 

All of us are familiar with the fact that the federal 
capital stock tax year runs from July 1 to June 30, 
and that the Internal Revenue Department ha: held 
that capital stock tax payable as of June 30, 1938, is 
deductible by the taxpayer on the accrual basis on 
July 1, 1937, or date of beginning business whichever 
is later. Inasmuch as most businesses today maintain 
their records on an accrual basis, providing for monthly 
financial statements, it is not practicable to set up a lia- 
bility for the entire amount of federal capital stock tax 
on the day that liability is incurred as such a procedure 
would distort the monthly figures, and furthermore, 
the accounts of the company are supposed to reflect 
assets and liabilities as a “going concern.” Accord- 
ingly, it is the customary procedure to accrue the 
1938 capital stock tax over the period from July 1, 
1937, or date of beginning business, whichever is 
later, to June 30, 1938, even though it may be neces- 
sary for tax purposes to show the entire amount of 
the 1938 capital stock tax as a deduction in full on 
the tax return which includes July 1, 1937. The 
Internal Revenue Department takes a like view in 
respect to property taxes, stating that taxes are 
deductible on one certain day, the day that liability 
is incurred and that no portion of the tax is deduct- 
ible on any other day. For the same reason, it is 
considered most practicable to treat the day of inci- 
dence of liability as the day of commencing accrual 
and accrue taxes over the year succeeding that day. 


In many states, specific decisions or rulings have 
been rendered determining the period covered by the 
property tax payment. In those states in which spe- 
cific rulings are not available, consideration should 
be given to the decisions in other states and to the 
law. Section 23(c) of the Revenue Act of 1938 per- 
mits the deduction from gross income of: 


“* * * taxes paid or accrued within the taxable year 


except * * * taxes assessed against local benefits of a 
kind tending to increase the value of the property assessed; 
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but this paragraph shall not exclude the allowance as a 
deduction of so much of such taxes as is properly applicable 
to maintenance or interest charges.” 


Article 23(c)1 of Regulation 94 provides that: 


“* * * taxes imposed by the United States, any state or 
territory or political sub-divisions of either, possessions of 
the United States or foreign countries are deductible from 
gross income for the year in which paid or accrued * * *.” 

Section 43 of the Revenue Act of 1938 provides 
that: 

“The deductions and credits * * * provided for in this 
title shall be taken for the taxable year in which paid or 
accrued or paid or incurred, dependent upon the method 
of accounting upon the basis of which the net income is 
computed, unless in order to clearly reflect the income, the 
deductions or credits should be taken as of a different 
period. In the case of the death of a taxpayer, there shall 
be allowed as deductions and credits for the taxable period 
in which falls the date of his death * * * amounts ac- 
crued after the date of his death if not otherwise properly 
allowable in respect to such period or a prior period.” 


Article 43-1 of Regulation $4 provides that: 
‘« * %* if a taxpayer desires to claim a deduction or a 
credit as of a period other than the period in which it was 
paid or accrued or paid or incurred, he shall attach to 
his return a statement setting forth his request for con- 
sideration of the case by the Commissioner, together with 
a complete statement of the facts upon which he relies. 
However in his income tax return, he shall take the deduc- 
tion or credit only for the taxable period in which it was 
actually paid or incurred or paid or accrued, as the case 
may be. Upon the audit of the return, the Commissioner 
shall decide whether the case is within the exception pro- 
vided by the act and the taxpayer will be advised as to the 
period for which the deduction or credit is properly al- 
lowable.” 

A constant flow of decisions promulgating conflict- 
ing principles as to the time of accrual on income 
and deductions renders impossible the venturing of 
any established rule on the subject. The present 
tendency is to follow the principles found in U. S. 
v. Anderson, et al., (1926), 269 U. S. 422, 46 Sup. Ct. 
131. Therein it was held that a deduction from gross 
income in 1916 for a munitions tax for that year was 
proper, even though paid in 1917, since in 1916 all 
the events which fixed the amount of the tax and de- 
termined the liability to pay it accrued. The case 
appears to be authority for the general proposition, 
applicable to taxpayers on the accrual basis, that 
there should be charged against the income of a 
given taxable year, the expenses incurred in, and 
properly attributable to the process of earning in- 
come during that accounting period even though paid 
in a subsequent year. Despite the doubt which sur- 
rounds the question of the time of accrual, one prop- 
osition does seem to be well established. It is to the 
effect that, if it is uncertain whether or not any lia- 
bility exists, there can be no accrual thereof for tax 
purposes until the contingency disappears and the 
fact of the liability becomes fixed and certain. If 
liability is recognized, but the amount not yet deter- 
mined, an estimated amount as nearly accurate as 
possible should be accrued, subject to later correc- 
\10n as to that year. 


It was said in United States v. Woodward (1921), 
256 U. S. 632, 41 Sup. Ct. 615 that “accrued” means 
“become due.” However, it was stated by the 


/_—, Court in the Anderson case, supra, and in 
U. S. v. Mitchell (1926), 271 U 


. S. 9, 46 Sup. Ct. 418 
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that the Woodward case, supra, could not be author- 
ity for accruing taxes when they become due and 
payable as that case decided only that estate taxes 
were deductible, the question as to the proper year 
for the deduction to be taken, not having been raised, 
considered or decided. 

As to the rulings in specific states, comment is 
made as follows: 


California 


Under the tax laws’ of California, both real and 
personal property are assessed to the person by 
whom they are owned or claimed or in whose posses- 
sion or control they are at 12 o’clock meridian of the 
first Monday in March. California Sanitary Com- 
pany, Lid. v. Commissioner, 32 BTA 122 held that 
liability for county and city taxes is determined by 
the ownership of property on the first Monday in 
March of each year, and that taxes accrue on such day. 


Illinois 


Under the Illinois revised statutes, it appears that 
before the first day of June of each year, the county 
assessor is required to assess the value of both real 
and personal property as of the first day of April, 
and deliver the assessment rolls to the county clerk, 
on or before the first day of July. In the State of 
Illinois, the liability for real and personal property 
taxes is incurred on April 1 of each year, and accord- 
ingly, such taxes should accrue on that date for 
income tax purposes. This position is supported by 
GCM 6273, CB VITII-1, 168. 


Indiana 


Under the provisions of the Indiana statutes, all 
property within the jurisdiction of the state not ex- 
pressly exempted is subject to taxation. The stat- 
utes further provide that all property of every kind, 
both real and personal, which is situated, owned or 
possessed, and subject to taxation within Indiana 
shall be assessed and valued for taxation purposes 
at the true face value thereof on the first day of 
March in each year, in which it is subject to assess- 
ment and valuation for taxing purposes. The In- 
ternal Revenue Department has held that the 
liability for real and personal property taxes is in- 
curred on March 1 of each year in Indiana and ac- 
cordingly, such taxes accrue on that day for income 
tax purposes. This statement appears in GCM 7190, 
CB VITI-2, 113. 


Iowa 


The statutes of the State of Iowa provide that 
property shall be taxed and personal property shall 
be listed for assessment each year in the name of the 
owner thereof on the first day of January. Real 
estate shall be listed and value in each odd-numbered 
year and in each year in which real property is not 
regularly assessed, the assessor shall list and assess 
any real property not included in the previous 
assessment and also any buildings erected since the 
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previous assessment. In respect to the proper ac- 
crual date of taxes imposed by the State of lowa on 
personal property it seems clear from the wording 
of the statute that taxes are levied against the person 
who is the owner of such personal property on Janu- 
ary 1 of the year. 

With respect to the proper accrual date of taxes 
imposed on real property, the law of that state does 
not, as in the case of personal property, specify a 
particular date as of which the property should be 
listed for assessment. However, on the basis of 
various decisions by the courts of Iowa, the Internal 
Revenue Department decided that the date of inci- 
dence of liability for real property taxes was also 
January 1. Ownership of the property on that date, 
is the event which determines the taxpayer’s liability 
for taxes thereon, and taxpayers whose books of ac- 
count are kept on an accrual basis, may accrue Iowa 


taxes as of that date. The facts in this matter are 
stated in GCM 9793, CP. X-2, 142. 


Kansas 


The Internal Revenue Department held in IT 2495, 
CB VIII-2, 98 that personal property taxes imposed 
by the State of Kansas may be accrued as of March 1 
and real property taxes as of November 1 for tax- 
payers whose books of account are kept on the 
accrual basis. However, this rule is in conflict with 
a decision of the Board of Tax Appeals promulgated 
on April 15, 1938, in a memorandum opinion in the 
case of Wichita Flour Mills Company v. Commissioner, 
Docket Nos. 83917 and 85941. In view of such con- 
flict, the entire opinion is quoted below: 


“The question here is much the same as that considered 
in Patrick Cudahy Family Company in 36 BTA 1147. In 
that case the Board held that where a taxpayer keeps his 
books upon the accrual basis, he is entitled to deduct as 
taxes accrued the amount which became due and payable 
during the taxable year since the rate was not fixed until 
after the beginning of the taxable year. We are of the 
opinion that the same ruling should be made in this case. 
It appears to us that in a case of this sort, a practicable 
solution should be sought rather than a highly technical 
one. There can be no question in the proceedings at bar 
that the owner of personal property in Kansas on March 1 
becomes liable for the payment of the tax thereof. If the 
taxpayer dies after March 1, his estate is unquestionably 
liable for the amount of tax. When the rate is made in 
August, the liability will relate back to March 1. The tax- 
ing statutes permit a corporation keeping its books of 
account on the accrual basis to make its return upon the 
accrual basis and in accordance with its books of account 
provided they reflect the net income. The Board is of the 
opinion that the bookkeeping method of the taxpayer 
should not be disturbed in a case of this type. Clearly, 
it is utterly impracticable for the petitioner to make a re- 
turn for its fiscal year and then later to file an amended 
return after it has ascertained the amount of the tax. The 
Board is of the opinion that Congress never contemplated 

_ such a result. It is, furthermore, to be noted that it is quite 

- immaterial to revenue whether the tax liability is accrued 
in the manner used by the petitioner or in the manner used 
by the respondent. In the instant case, the respondents 
rule is to the advantage of the petitioner but we see no 
reason why the petitioner’s method should be upset. This 
method of recording correctly reflects net income and is 
approved.” 


From the quotation of the above opinion, it is to 
be noted that the Board admits that the proper date 
of incidence of liability for property taxes in Kansas 
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is March 1. It would seem that the opinion rendered 
by the Board is justified on the basis of expediency 
rather than the wording of the law. 


Maryland 


Insofar as Maryland is concerned, the personal 
property tax imposed upon corporations is essentially 
a franchise tax. From the law it is clear that this 
tax covers the calendar year in which paid. See 
[T 3192, 1938-21-9351,3. The assessment date for 
real property varies in different cities, being known 
as “date of finality.” It is recommended that real 
property taxes be accrued from “date of finality” as 
determined by local ordinance. 


Michigan 


This state has been one of the most difficult states 
in respect to which the period covered by property 
tax payment is to be determined. Even the fiscal 
year is not clear in the statutes. It is still true, as 
was stated in the Report of the State Commission o} 
Inquiry into Taxation, 1930, p. 12 (CCH Michigan 
Corporation Tax Service, State and Local, {| 2050.3), 
that: 

“Most of the state receipts including general property 
tax collections are accounted for on a calendar year basis 
while state expenditures are kept on the basis of a fiscal 
year, ending on June 30. Under the present system, state 
expenditures are always six months or more in advance of 
state revenue. The revenues for the general property tax 
which begin to reach the State Treasury in January each 
year must cover expenditures which started with the 
previous July 1. When we add to this that, while general 
property tax collections are accounted for throughout the 
various subdivisions on a calendar year basis, and that for 
expenditures, the county fiscal year ends in October, the 
township fiscal year ends in April and the school district 
fiscal year ends in July, we are forced to admit the exist- 
ence of a most unbusiness-like and unhealthy condition 
and one which certainly is not conducive to clean accounting.” 


After careful investigation of the matter a couple 
of years ago, the writer concluded that the govern- 
ing factor in determining liability for taxes was the 
date of levy rather than the date of assessment and 
that these dates were different in nearly every town 
and city in the State of Michigan. 

Under the date of April 9, 1935, a letter was re- 
ceived from the Attorney General of Michigan which 
stated that the liability for personal property tax was 
a lien against that property on December 1 of each 
year. 

The Attorney General further stated that a cor- 
poration could go out of business and avoid personal 
property tax liability at any time prior to December 
1, of any year and that the tax does not of necessity 
show that a warrant could issue from the County 
Treasurer until December 1, at which time collec- 
tions start and then it affixes as a lien against the 
personal property. Of course, if the corporation 
went out of business before December 1 and still 
had assets, the Treasurer could immediately fasten 
on any assets of such corporation for the tax still 
unpaid. 

A different situation exists, for example, in the 
City of Detroit where assessments are complete and 
final on April 1, the assessment date, and accrual 
should be made from April 1. This decision is sup- 
(Continued on page 682) 
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H. Taxes Imposed for Special Purposes 


FOR various purposes and, particularly, for financ- 
ing the preparation of trained workmen and of spe- 
cialists and for social security, special taxes have 
heen introduced, viz.: 


(a) The Payroll Taxes 


The law of April 27, 1931? introduced a tax on 
payrolls of all w orkmen, apprentices and employees 
in all State industrial enterprises and in municipal 
public utilities for a fund serving to defray the cost 
of tuition in institutions training “mass labor” and 
preparing trade specialists. The rate of the tax is 2 
per cent on payrolls in enterprises subject to the 
direction of the Commissariat of Agriculture and 4 
per cent in all others. The tax must be included 
in the price of commodities produced by the taxed 
enterprises. In addition, state enterprises contrib 
ute: to the fund of technical propaganda (i. ¢., for 
acquainting the workmen with better methods of 
production, etc.): 0.75 per cent of payrolls; to 
the fund for encouraging inventions and rationaliza- 
tions, 0.22 per cent,’®’ and to the fund for creating 
“socialist emulation” (premiums for speeding up pro- 
duction, etc.) : 0.45 per cent in enterprises and 0.22 
per cent of payrolls in trusts, departments and educa- 
tional institutions. 

-LL.D.: Professor of Economics at Northwestern University, 
Evanston, Ill. 


Continued from the September and October issues. Editor. 


14S. Z. 1931, No. 26, Art. 213. For municipal enterprises see 
the Regulation in FKB 1935, No. 15. p. 11 and 39 (the 4 per cent 
rate was lowered to 3 per cent after the increase of wages in 
connection with the abolishment of food-cards; cf. Note 8). For 
building industry see S. « 1929, No. 48, Art. 421. For coépera- 
tives see FKB 1938, No. 7, p. 26 and 27 and No. 13, p. 17. 


5S. Z. 1932, No. 44, Art. 265; cf. details in FKB 1936, No. 7, 
p. 11 and No. 12, p. 17. 


“6 The official VPF (1937, No. 7, p. 11) urges abolishment of 
this fund (425,000,000 rubles were collected in 1937), created by 
the law of August 13, 1931, since often it has been wasted on 
matters which have nothing to do with stimulating inventions 
and rationalization; e. g., for buying putyovkas (‘‘passes’’ to health 
resorts), theatre tickets, etc. 

FRE. 1935, No. 15, p. 11. 
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Nurseries and Kindergartens 


One-fourth per cent of payrolls was allocated in 
all industrial and trade enterprises for the upkeep 
of nurseries and kindergartens attached to factories, 
etc.’ but this tax was replaced by a special subven- 
tion from the federal budget of 300 million rubles 
beginning in 1936 in connection with the reform of 
maternity and children’s care according to the law 
of June 27, 1936 (see below). Because nurseries and 
kindergartens are attached to factories and to other 
state enterprises, married women are given an oppor- 
tunity to work while their children are cared for 
in a nursery (babies) or in a kindergarten (children 
ot 3-7 years of age). In fact, it permits husband 
and wife to exist more decently than a man’s wages 
alone would allow but the wife is not reliev ed from 
household work and worries even in Soviet Russia. 
For the use of a kindergarten the parents must pay, 
however, and 25 to 35 per cent of actual cost of 
keeping a child there must be borne by them.’ a. 
amounts to about 250-350 rubles ($50 to $70) z 
year, or about 11 to 15 per cent of an average seule 
wage per child. Elder children are left without 
proper parental supervision under these conditions, 
and this led to a considerable increase of children’s 
delinquency. Consequently, the law of November 
25, 1935, made children at 12 years (formerly at 16 
years) fully responsible for crimes.'°™ 

In 1936, 39 per cent of all workmen in large scale 
industry were women. Men and women are paid 
alike, but the almost universal participation of mar- 
ried couples in raising means of existence enables 
the state employer to keep wages at a low level. 
On the other hand, progressive piece work wages 
system permits to lower the length of the working 
day and often to use more shifts than probably 
is used in similar industries in capitalistic countries. 


(b) Social Security Tax 

For the purposes of social security, medical help 
(including compensation for wages lost during ill- 
ness), maternity and newly born children’s care, 
accident indemnities, pensions to working pensioners 
and funerals aid all governmental institutions, state 
and cooperative enterprises and public organizations 
pay a social insurance tax on payrolls according to 





08S. Z. 1935, No. 35, Arts. 309 and 310, now changed by S. Z. 
1936, No. 34, Art. 309, Sec. 26; S. P. 1938, No. 31, Art. 190 and 
191 (types of nurseries). 

1 Sec. 6 of the law of July 6, 1935 (S. Z. 1935, No. 35, Art. 
309). Regulation of April 2, 1937 (FKB 1937, No. 12, p. 5) calcu- 
lates the average cost of a child’s upkeep in a kindergarten in 
a city at 1000 rubles a year. Cf. FKB 1938, No. 14, p. 15: parents 
pay from 10 to 35 per cent in Light Industry. 




















































































































































































































































































































































































































660 THE 
the kind and degree of danger of work. Until 1937, 
all institutions and industries were divided into four 
categories, the employer paying a general social se- 
curity tax of: 15.7 per cent of total wages and salaries, 

in the first category ; ; 17.7 per cent, in the second cate- 

gory; 19.7 per cent in the third category and 21.6 per 
cent in the fourth category. These rates remain in the 
future for private employers only (e.g., employing 
domestic servants, or in foreign concessions, etc.).''® 
For all others (i.¢., state institutions and enterprises) 
the rates have been lowered considerably, since the 
government in 1937 relieved the Social Security 
Board (administered by the All-Union Central Trade 
Union Council) from contributions to the Treasury 
for health services, housing and old age pensions to 
non-working pensioners and took over these expendi- 
tures on the state and local budgets. On the other 
hand, the cost of maternity and new born children’s 
care and the expenditure on rest-houses and sana- 
toria, belonging to the trade unions, rose, because of 
increased bonuses paid at the present time. 

For each of the existing 121 trade unions a differ- 
ent rate of general social security tax exists to be 
paid fully and only by the (state) employer, ranging 
from 3.7 per cent of payroll in trade unions of 
workers in art to 10.7 per cent in trade unions of 
workers in nitrate and specialized chemical works; 
some other rates: coal miners, 9 per cent; iron, 8.7 
per cent; heavy machinery, 7.5 per cent; electric 
supply, 6.6 per cent; paper, 7.4 per cent; tobacco, 
7.3 per cent; railroads, 7.7 per cent; government offi- 
cials, 4.4 per cent; firemen, 4.8 per cent of the payroll, 
etc.1! The rates are necessarily high (considering 
that they cover in substance sickness compensation, 
prophylactic and recreational measures only ; see be- 
low), because the wages are so low. 

These payments represent the bulk of revenues 
collected by the All-Union Central Council of Trade 
Unions (which since 1933 has replaced the abolished 
People’s Commissariat of Labor and is a regular 
governmental department with labor representation) 
for the social security services. The yearly budget 
of the Council of Trade Unions must be submitted 
for approval to the Soviet Government and each 
service and each trade union receive a definite appro- 
priation. For 1938 the budget of social security is 
approved ** for a total of 5,900,000,000 rubles 


10a Sobr. Uzak. 1936, No. 1, Art. 1. 

10S, Z. 1937, No. 41, Art. 174. 

11S, Z. 1937, No. 22, Arts. 87 and 88. Regulation in FKB 1937, 
No. 27, p. 27. From the collected sums the social security council 
of a factory or institution defrays the cost of all normal social 
services; additional services may be introduced (e. g., help to 
children who lost their parents), if specially permitted by the 
upper authorities (cf. Regulation of September 17, 1937, in FKB 
1937, No. 31, p. 13). The VIJ Trade Union Congress resolved on 
September 15, 1938, that the social security councils ‘‘achieve 
further improvement in providing for medical help at home and in 
fighting against simulators’’; a better control over the issue of 
sickness certificates is urged by the Congress, since inefficient su- 
pervision ‘‘often leads to criminal squandering of state moneys’”’ 
(Izvestia, September 16, 1938). 

12S. P. 1938, No. 23, Art. 147. With reference to dietetic food 
supply which was found to be in ‘‘a very unsatisfactory state, 
very costly, in most cases lacking elementary sanitary condition 
and in many places without medical supervision’ (official pro- 
nouncement by the Central Council of Trade Unions of April 13, 
1938; FKB 1938, No. 17, p. 31) it was ordered that a workman 
receiving dietetic food should pay for his food 50 per cent (but 
not more than 120 rubles) for two meals a day or (for three 
meals a day) 65 per cent (but not more than 140 rubles) of the 
average monthly wage per member of his family (e. g., in a family 
of five with a total income of 600 rubles, the workman pays 60 
rubles a month for two meals a day). 
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($1,118,000,000), of which for: (1) help to tempo- 
rarily disabled (sickness compensation), 2,136,000,000 
rubles ; (2) maternity care, 991,500,000 rubles ; (3) chil- 
dren’s care, 654,400,000 rubles (including 202,000,000 
rubles for “pioneer” camps and children’s sanatoria) ; 
(4) rest-houses and sanatoria, 1,034,200,000 rubles; 
(5) workmen’s tourism and mountain climbing, 
50,000,000 rubles ; (6) physical education, 147,900,000 
rubles, dietetic food supply, 99,600,000 rubles, etc. 
This total is divided among the different trade- 
unions, the biggest share being allotted to coal 
miners in the Don basin, 155 million rubles; railroad 
workers of the central lines, 201 million rubles; edu 
cators in elementary and secondary schools RSFSR, 
197 million rubles, etc. The August, 1938, session of 
the Supreme Soviet USSR (Congress) voted to in 
clude the social security budget into the unified 
budget of the nation (cf. above Ch. 1 note 2). 

The social security insurance tax for domestic ser- 
vants is paid by the employer by means of affixing 
stamps in the servant’s labor contract booklet. 

Practically all workmen and employees are mem- 
bers of some trade union and pay, as a rule, 1 per 
cent of their wages to their Trade Union as a mem- 
bership fee.1*” One per cent of the payrolls is levied 
for covering expenses on the cultural work of the 
trade unions in the Commissariats of Transportation 
and of Communications and 0.5 per cent in all other 
governmental institutions and enterprises.*" 


Old Age Pensions 


Workmen and employees, men at the age of 60 
and women at the age of 55, who were employed in 
the mining, metal, electrical, chemical, textile, print- 
ing, glass or tobacco industries or in railroad and 
water transportation for not less than 25 (men) or 
20 years (women) are entitled to old age pensions 
of not less than half of their normal wages."** Old 
age pensions may be extended to other industries 
on conditions set up by the Social Security Board. 
In some cases for outstanding services “personal” 
(high) pensions may be awarded, but, in general, 
even “heroes of labor” cannot be given more than 
500 rubles ($100) a month pension.2*4 Workmen 
and employees who were permanently incapacitated 
by an accident during work are entitled to a pension 
equal to their wages; others, partially incapacitated 
by an accident, receive a reduced pension provided 





13S, Z. 1933, No. 54, Art. 316. The admission fee to a trade 
union is 1 per cent of the monthly wage (FKB 1938, No. 19/20, 
p. 45). Total collection of membership fees for 1938 amounts 
to 805,000,000 rubles (see the details of the trade-union budget, 
which amounts to 2,297 million rubles, in FKB 1938, No. 11/12, 
p. 46). Members of the Communist party pay for the needs of 
the party from 0.2 to 3 per cent of their wages (Jzvestia, August 
17, 1933). Any other collections of any kind (tags, etc.) or con- 
tributions are prohibited and may be permitted only by the 
Council of Commissars (Cabinet) for each case (S. Z. 1935, No. 
34, Art. 295). 

14 Law of March 8, 1938 (S. P. 1938, No. 8, Art. 50; FKB 1938, 
No. 14, p. 32). 

14a Law of February 13, 1930 (S. Z. 1930, No. 11, Art. 132); 
S. Z. 1935, No. 44, Art. 362; cf. S. Z. 1928, No. 35, Art. 315; 1937 
No. 19, Art. 203-205. (The white-collar workers received the 
same rights with reference to pensions as manual workers in the 
respective branches of industry beginning August 1, 1937). The 
care of the old and disabled people is entrusted to the Commis- 
sariat of Social Security of the Member Republics (see the new 
statute in Sobr. Uzak. RSFSR 1937, No. 13, Art. 137). For 
teachers, doctors, writers, actors and military men special regu 
lations exist. 
™4b Law of August 7, 1935 (FKB 1935, No. 34/35, p. 54). 
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they were employed not less than 1 to 8 years, accord- 
ing to category and age. In case of death of the 
workman his children below 16 (or 18, if in school) 
and dependent old parents and a disabled spouse are 
entitled to receive a pension. Old people and invalids 
belonging to a collective farm are entrusted to the 
care of the farm, which may spend for this purpose 
(including care of orphans, etc.) not more than 2 
per cent of their produce.1** 

The Civil War and the terrific privations which 
befell the Russian nation after the World War had 
the effect that older, ailing or weaker people died out 
in great numbers. Consequently, present day Russia 
is the youngest nation in the world (43 per cent of 
the population were born after 1917, 7. e., the Bolshe- 
vist Revolution)*** and very robust as well, since 
only strong people could survive the great hardships. 
Moreover, 34 per cent of manual workmen are below 
25 years of age. 


Veterans’ Pensions 


With reference to veterans’ pensions the amounts 
paid are very small. The highest pension paid to 
a Red invalid-veteran of the Civil War (1917-21) of 
the first (highest) category having no rural house- 
hold amounted (at the increased rates since 1935) to 
11 rubles ($8) a month only and a pension of an 
invalid of the World War to only 25 rubles ($5) 
a month."* The pensions for invalids-veterans of 
the Civil War (1917-21), who served in the ranks 
of the Red Army, were raised since January 1, 1937, 
and are fixed by law '** at the following rates: 


Amount of pension per month 


in rubles 
Not having Having 
any rural a rural 

Category of pensioners household household 
Invalids, first category . 
Invalids, second category... 45 25 
Families of dead invalids with 

three or more incapacitated 

members of family ........ 45 25 
Idem, with two dependants ; 35 20 
Idem, with one dependant 25 15 


Mothers’ Bonuses 


Since January 1, 1938, the federal government is 
providing for special bonuses to mothers having not 
less than seven living children, of which the young- 
est must be not more than five years old; for the 
seventh and more children the bonus is 2000 rubles 
($400) a year for five years and for the eleventh and 
more children the bonus is 5000 rubles in the first 
year and 3000 rubles a year for the next four years; 


in case of mother’s death the bonuses are discon- 
tinued.127 


This law is in line with measures for increasing 
the greatly fallen birth-rate and for fighting abor- 


Bors Sec. 11 of the Statute on Collective Farms of February 17, 
935. 

11d Tzvestia, September 6, 1938 and cf. Russ. Econ. Notes, Oc- 
tober 30, 1937, No. 353, p. 1. 

15 Sobr. Uzak. 1934, No. 17, Art. 103 and 1935 No. 8, Art. 83. 

16S, Z. 1937, No. 9, Art. 30. An order of the All-Union Central 
Council of Trade Unions of April 19, 1937, permits to raise, where 
appropriate, these rates by 25 per cent for Redarmists and by 
40 per cent for three or more incapacitated members of family 
of an invalid (FKB 1937, No. 19, p. 28). 

"7S. Z. 1937, No. 35, Art. 145. Regulation in S. Z. 1938, No. 1, 
Art. 10. There are 255,026 families registered in 1938 receiving 


mothers’ bonuses (Jzvestia, August 14, 1938, speech of I. K. 
Nikolayeva). 
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tions which recently became a great menace.'!® Con- 
sequently, according to the law of June 27, 1936, 
mothers are entitled to a bonus of 45 rubles ($9) 
for a newly born child for baby’s equipment and to 
a monthly bonus of 10 rubles ($2.50) for nursing it. 
She receives a leave of absence for 56 days before 
and for 56 days after confinement. On the other 
hand, the fee for registering divorces (either spouse 
may demand immediate divorce at any time and it 
cannot be refused) was greatly increased by the same 
law, namely, to 50 rubles for the first divorce, to 150 
rubles for the second, and to 300 rubles ($60) for 
the third; alimonies are adjudged: % of the total 
wages received by the respondent for one child, 14 
for two children and % for three or more children. 
For non-payment of adjudged alimonies a penalty 
up to two years of prison is threatened and the cost 
of apprehending defaulters is charged on them: 100 
rubles, if they were apprehended in the same locality, 
or 150 rubles, if found elsewhere.?”® 


No Unemployment Relief 


No unemployment insurance or unemployment 
relief exists at the present time because the Govern- 
ment considers that no unemployment remains. 
Skilled labor reserves are absorbed by the enormous 
new industry. No registration of the unemployed 
is done, however, and the possibility to enter the 
cities for the purpose of finding employment is pre- 
vented by means of a drastic passport system (cf. 
below). All employment of labor is strictly super- 
vised and regulated by special state employment 
offices.??° 


(c) Taxes for the Literary Fund and Architects’ 
Fund 


A literary fund and a fund for architects are col- 
lected by means of compulsory payments for the 
welfare and social security of their members. All 
publishers and magazines which publish literary (not 
purely scientific) works and articles are liable to pay 
10 per cent of all honoraria and the theatres pay 2 
per cent of their admission fees (% of one per cent 
for theatres in collective or Soviet farms and for 
small theatres) into this fund. For non-payment on 
or before the fifteenth day of each month, in case of 
publishers, and within 10 days, in case of theatres, 
a fine of 0.05 per cent per day is exacted.?**. Musical 





118 In 1935 in Moscow the number of births was 70,000 whereas 
the number of abortions performed in hospitals was 155,000 (see 
my article: ‘‘Dangerous Errors’’ in Contemporary Russia, May, 
1937). The law of June 27, 1936 prohibited abortions, making 
them punishable by 1 to 3 years of imprisonment (S. Z. 1936, 
No. 34, Art. 309). Unfortunately, clandestine abortions have 
acquired savage forms (cf. Izvestia, February 9, 1938) and Soviet 
newspapers reported even cases of self-inflicted abortions by 
prospective mothers. 

19 Law of June 27, 1936, Secs. 27-29 (S. Z. 1936, No. 34, Art. 
309); Sobr. Uzak. RSFSR 1937, No. 6, Art. 40; Regulations of 
the Commissar of Justice of 17/21 December, 1936, and of Feb- 
ruary 3, 1938 (FKB 1937, No. 14/5, p. 43 and 1938, No. 13, p. 27). 
Petitions for adjudging alimonies pay a court fee of 3 rubles. 

10 See the law on ‘‘Organized Labor Recruitment’ in RSFSR 
in Sobr. Uzak. 1938, No. 9, Art. 139. 

121 Regulation of the Commissar of Finance of March 25, 1935 
(FKB 1935, No. 10, p. 48) and of Commissar of Light Industry 
of February 3, 1935, concerning Architects’ Fund (FKB 1935, 
No. 10, p. 31); cf. FKB 1935, No. 24, p. 6 and No. 29, p. 35 and 
36 and 1937, No. 22, p. 24. The Prosecutor (Attorney General) 
USSR complains in his order of June 21, 1935, of irregular col- 
lection of authors’ honoraria tax, particularly in theatres, and 
demands prosecution of defaulters according to Art. 177 of the 
Criminal Code as for literary theft, 
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operettas of foreign composers pay 3 per cent of 
admission fees to authors’ honorarium fund.'*? Ten 
per cent of honoraria paid to architects go to the 
Architects’ Fund. 


(d) The Irrigation Tax 


An irrigation tax is levied in Asiatic Republics and 
in the Caucasus from those benefiting by irriga- 
tion '*8 and a compulsory service for all men of 18-45 
and women of 18-40 years for keeping the irrigation 
systems in order is applied.1”4 


(e) The Radio Tax 


For the use of the radio (the broadcast being oper- 
ated by the Commissariat of Communications, 1.e. 
Post and Telegraphs) the payment varies according to 
the kind of radio apparatus used and the place of use ; 
namely: (1) in private homes: from 27 rubles (for 

each headphone) to 72 rubles (for a loudspeaker) a 
year; (2) in institutions, clubs, schools, restaurants, 
etc.: 27 rubles (for each headphone) and 108 rubles 
for a loudspeaker; (3) for public use, from 180 to 
600 and more rubles (according to power) a year.'*" 
The payment must be done in advance, or a penalty 
of half a year’s tax is collected by the order of the 
Commissariat without trial or by action in court. 

“In order to make concerts more available to 
toilers,” the honoraria paid to Soviet artists are re- 
stricted. The solo artists are divided into four cate- 
gories and the highest honorarium for an artist of 
the first category is 600 rubles ($120) for each per- 
formance or 2500 ($500) for ten performances (twice 
or three times as much in special cases of a whole 
evening’s performance, etc.).. A performance over the 
radio is 75 per cent of the indicated amounts. Any 
deviation from these rules is punishable.'?”* 


I Local Taxes 


Local taxes which are permitted to the local 
administrative Soviets (Councils) are the follow- 
ee 126 
Ing: 


(a) The Tax on Buildings ' 

The vearly rate of the tax on buildings in cities 
and rural districts is: (1) for buildings belonging to 
state enterprises, from 0.5 to 0.75 per cent of the 
valuation according to official balance sheet; in the 
valuation there should not be included industrial 
works, as blast-furnaces, pits, etc.; (2) for other 
socialized buildings (belonging to coéperatives, etc.) 
and for buildings belonging to workmen and em- 
Si not more than 1 per cent of valuation for 


122 7 FKB 1935, No. 22, p. 41. 
3S. Z. 1932, No. 49, Art. 289; 1933, No. 51, Art. 301; 1935. 
No. 34, Art. 297. 

'4 Sobr. Uzak. RSFSR 1936, No. 23, Art. 152. This service 
cannot be replaced by any cash payment and defaulters are 
prosecuted according to Art. 61 of the Criminal Code and will 
be compelled to do their duty. 

* New rates beginning July 1, 1937, S. Z. 1937, No. 36, Art. 
148. EFKB 1937, No. 34/35, p. 10. 

58 Order of the Committee on Matters of Art of October 11, 
1937 (FKB 1938, No. 3/4, p. 46 and 47). 

26 See the official publication: Narkom/fin (Commissariat of 
Finance), Mestniye Nalogi i Sbory, Moscow, 1937. 

27S. Z. 1926, No. 31, Art. 199, Sec. 31f; 1930, No. 58, Art. 612: 
1934, No. 33, Art. 256. Sobr. Uzak. RSFSR 1931, No. 7, Art. 86: 
1934, No. 34, Art. 211; 1936. No. 22, Art. 147. FKB 1937. No. 6, 
p. 3 (Regulation) and 1937, No. 5, p. 29; 1938, No. 17, p. 6. 
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fire insurance (cf. below) ; (3) for buildings belong 
ing to persons living from non-toiling incomes, 2 per 
cent valuation for fire insurance; and (4) for other 
buildings, 1.5 per cent of valuation for fire insurance. 
Churches pay the tax according to the rate prescribed 
by the local Soviet (the rule in Moscow was to tax 
1.5 per cent of valuation for fire insurance purposes). 

Exempt from the tax are: buildings serving the 
Army and Transportation (railroad, river, etc.), 
buildings belonging to institutions and organizations 
supported by state or local budgets or given to trade 
union, communist party and other priv ileged organi 
zations; buildings in rural districts which are not 
rented or belong to households liable to the agri- 
cultural tax; buildings belonging to heroes of labor 
and to pensioners aw arded personal (high) pet nsions ; 
buildings of members on active service in the .\rmy 
and of rural artisans. 

Houses and other buildings belonging to for 
eigners not living in the Soviet Union and whose 
governments do not recognize the right of Soviet 
citizens to own property within their boundaries are 
liable to confiscation.!?* 


Housing Conditions 


It should be noted that in the large cities the 
population lives mostly in socialized buildings, and 
apartment houses are the prevailing type. The ten 
ants pay rentals to the city administration according 
to their wages for each square meter (11 sq. feet) of 
living space allotted to them with a slow rise for 
higher salaries or for underprivileged persons." 
For instance, in a city where the basic rate 1s 44 
copecs per sq. meter a month, an employee with a 
monthly salary of 165 rubles pays 45.54 copecs per 
sq. meter; the highest rate is 1 ruble 32 copecs for 
highly paid employ ees, 1 ruble 98 copecs for artisans 
and liberal professions and 2 rubles 20 copecs (and 
even higher in Moscow) for non-toiling population, 
clergymen, etc. The normal rates increase or de- 
crease for houses with or without water supply, 
electricity, elevators, in the suburbs, etc. Army and 
police officers pay at considerably lower rates, namely, 
15 copecs for those receiving a salary below 220 
rubles and 30, respectively 60 or 80 copecs per sq. 
meter per month when the salary is 300, 600 or over 
751 rubles a month.”%° Single workmen and em- 
ployees in new constructions of the heavy industry 
pay for a berth with a living space of 5 sq. yards in 
a dormitory 9 rubles when the w age is 160 rubles 
and 22 rubles when the wage is 350 rubles a month.™ 

The tenants may occupy only a limited housing 
space, namely not more than 9 sq. meters (10 sq. 
yards) per person (and only 6 sq. meters in some 
cities), or, if permitted to occupy a larger space, must 

(Continued on page 686) 





28S, Z. 1937, No. 75. Art. 368. 

12 Sobr. Uzak. RSFSR 1928, No. 53, Art. 402 and Jzvestia, June 
15, 1934. FKB 1935, No. 5, p. 26; No. 8, p. 2 The curious result 
of the differentiation in the rates of rentals was that in some 
places house committees, responsible for the financial stability 
of the house, preferred to have tenants with higher salaries 
since they paid more for the same living space. In 1937, house 
committees were replaced by bureaucratic city agencies but this 
did not prevent accumulation of delinquencies in the payment 
of rentals. See Vechernaya Moskva, August 27, 1938. 


10S. Z. 1936, No. 21, Art. 186; Sobr. Uzak. RSFSR 1936, No. 
14, Art. 96. 


it FKB 1937, No. 18, p. 13. 






Proceedings of the Seventh 
Tax Clinie of the American 


Bar Association 


TIE Standing Committee on Federal Taxation of 
the American Bar Association held its Seventh Tax 
Clinic in the ballroom of the Hotel Cleveland in 
Cleveland, Ohio, on July 26, 1938. The luncheon 
session convened at 12:30 p. m., with two hundred 
persons present. Robert N. Miller of Washington, 
Chairman of the Committee, presided. 


The guests of the Committee included: 

\Ir. Justice Stanley Reed, Associate Justice of the United 
States Supreme Court; 

Ilon. Ernest H. Van Fossan, Member of the United States 
Board of Tax Appeals; 

Hon. Annabel Matthews, Member United States Processing 
Tax Board of Review; 

Hon. John P. Wenchel, Chief Counsel of the Bureau of In 
ternal Revenue; 

Hon. Frank F. Gentsch, Collector of Internal Revenue for 
the Eighteenth District of Ohio; 

Hon. Raymond C. Cake, Revenue Agent-in-Charge, Cleve- 
land, Ohio; 

Lovell H. Parker, formerly Chief of Staff Joint Committee 
on Internal Revenue Taxation; 

George Maurice Morris, Chairman of the House of Dele- 
gates of the American Bar Association; 

David A. Gaskill, Chairman of the Taxation Section of the 
Ohio State Bar Association; 

\illiam C. Warren, Chairman of the Tax Committee of the 
Cleveland Bar Association; 

Randolph Paul, Co-author of “Law of Federal Income 
Taxation”; 

Charles D. Hamel, First Chairman of the United States 
Board of Tax Appeals. 


After introductory remarks by the Chairman, stat- 
ing the aims of the Committee, and after brief 
remarks by Mr. Justice Reed, the Chairman intro- 
duced Lovell H. Parker, formerly Chief of Staff of 
the Joint Committee on Internal Revenue Taxation, 
who spoke on “Taxation in the Future.” (This 
paper appears at page 647.) 

After a brief recess, the Clinic reconvened for the 
afternoon session. 

The Chairman then introduced Hon. John P. 
Wenchel, Chief Counsel of the Bureau of Internal 
Revenue, who spoke on “The Treasury’s New Pow- 
ers as to Closing Agreements.” (This paper appears 
at page 651.) 

_A transcript of the open-forum proceedings at the 
afternoon session follows: 


~— eee 
The Chairman: 


As a stimulus to the open-forum part of the meeting, the 
ommuttee would like to call attention to four of the nine 
recommendations in its Report,—Nos. 2, 3, 4, and 5. Those 
recommendations grow out of the Committee’s experience 
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during the past six or eight years, and the principles we 
have tried to set down there,—comments as to what kind of 
tax laws work and what kind do not,—are, we think, rather 
clear to almost everybody that watches tax matters. The 
difficulty is that many things that are obvious to that small 
group are not obvious to people who are not looking at 
taxes all the time. If these principles are to be recognized 
generally, and reflected in the tax laws, there has to be some 
spreading of them so that the general public whose judg- 
ment is followed by legislators will have some interest in 
them. 

Recommendation No. 2 sets out the “career man” prin- 
ciple,—to the effect that while tax /egislation must be in the 
hands of officials whose tenure is political and therefore 
relatively doubtful and insecure, it is in the Government's 
interest that the construction and administration of laws 
already passed by Congress be in long-experienced hands, 
as it is in England—people who have gained the practical 
wisdom that it takes to deal with the taxpaying public and 
make them like it. 

As you know, the English authorities who administer tax 
laws are looked up to because, as a class, they are so able 
that to be in that work is something like wearing a Phi 
Beta Kappa key. If you are high in the service, people 
know you are experienced and that you fought your way up 
to that position on merit. 

Recommendation No. 3 specifies some types of revenue 
legislation which need to be avoided, if possible, because 
they dry up sources of revenue: those, for instance, that 
create a sense of grievance in the taxpayer and therefore 
increase resistance; the provisions that are unnecessarily 
hard to understand (we know that complete simplicity in an 
income tax that raises as much as ours can not be attained) ; 
and the provisions which unduly diminish the future capac- 
ity of the income taxpayer to keep on paying taxes,—those 
that threaten his future income. These principles are tru- 
isms, but not everybody realizes their truth, as yet. 

Recomendation No. 4 in our report has to do with affirma- 
tive goals to be striven for, in aid of a smoother working of 
the revenue system,—by which “(a) the existing habit of 
tax compliance among citizens may be maintained and 
strengthened; (b) the position of the Treasury as a reliable 
authority on law construction may be maintained and 
strengthened; (c) the use of compromise and of give-and- 
take negotiation in controversies of fact and of law—an 
important and necessary element in prompt and effective 
collection of the revenue—may be promoted; (d) after an 
administrative hearing the resulting decision shall be made 
by the officials who have been present at the hearing, not 
hy others; and (e) assurance may be had that authoritics 
charged with reviewing Treasury fact decisions shall be 
under a clear duty of making or directing a redetermination 
whenever the preponderance of the evidence appears to be 
against the Treasury’s conclusion.” 
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Recommendation No. 5 of this group points out that it 
is against the government’s interest when substantial parts 
of an income tax law can be understood only by an expert. 
because the tax dodger can then pretend that he did not 
understand, and can get away with it. The more the idea 
gets around that nobody can understand a tax law, the 
higher a protective fence is erected around the fellow that 
really is quite able to understand but is pretty good at pre- 
tending that he acted ignorantly. 

A friend of mine to whom I read these recommendations 
said. “Those are all true, but what can you do about 
them?” Our experience convinces us that the way to begin 
doing something about these principles is to try to explain 
them to larger numbers of people—people who, unlike the 
experts, would not realize their truth without having them 
explained. 

The first topic for discussion is “Mitigation of the Statute 
of Limitations; Section 820 of the 1938 Act.” 

The meat of the comment made by the Committee on that 
subject is given in three sentences in the Report. The Com- 
mittee says: “In 1933, the Acting Secretary of the Treasury 
in a statement regarding the prevention of tax avoidance 
said: ‘The Treasury strongly endorses the proposal to 
amend the statute of limitations to insure that, in cases of 
disputes as to the proper year in which income or deduc- 
tions should be reported, such items shall be taken into 
account once and only once.’ * * * The aim stated is a 
good one, but the problem remains whether it can be at- 
tained without doing more harm than good; in spite of the 
brilliant and unselfish work which has been done this year 
in developing Section 820, that provision does not succeed 
in solving the problem. The harm it does both to the Gov- 
ernment and to the taxpayer shows, we believe, that an 
entirely new start must be made—not seeking to cover so 
much ground and employing new methods.” 

The discussion on this subject will be opened by Mr. 
Keelan, a member of the Committee who has had mary 
years of experience in settling cases in the field, as a mem- 
ber of the Technical Staff 


Mr. E. J. Keelan, Jr., Boston, Massachusetts: 


Very few of us are in favor of permitting deductions from 
taxable income more than once, nor do we believe that the 
same item of income should be taxed twice. But whether 
Section 820 of the Revenue Act of 1938 is the answer to such 
problems is something upon which reasonable men may 
differ. 

The foundation stone of Section 820 is inconsistency. Ii a 
determination of tax liability is made, based upon a position 
taken by a taxpayer or the Government in one year which 
is in conflict with its position in an earlier year, and either 
the assessment of a deficiency or the granting of a claim for 
refund is barred by the statute of limitations, Section 820 
applies. 

I am going to assume that all of us are somewhat familiar 
with this section. I will not be at all surprised if some of 
you feel that you don’t understand it. The five principal 
instances where Section 820 applies are as follows: 

(1) If it is determined that an item of income should be 
included as taxable in one year and it has been reported in 
an earlier year and the statute has tolled against a refund 
claim for the earlier year, Section 820 permits the granting 
of a refund for the barred year. 

(2) The second instance is where it is finally determined 
that a taxpayer is entitled to a deduction in a later year 
which he erroneously claimed in an earlier year and if the 
earlier year is barred by the statute of limitations, Section 
820 permits an assessment of the deficiency for the earlier 
year. 

(3) The third instance differs from the others inasmuch 
as it is based on double error; for instance, if a taxpayer 
includes through error an item of income in an open vear 
which he erroneously omitted in an earlier year, before he 
can get his refund for the later year Section 820 permits 
the assessment of the deficiency for the earlier year. 

(4) In the fourth instance, the section relates to bene- 
ficiaries and fiduciaries in a trust or estate relationship. If 
a trustee reports income which should have been reported 
by a beneficiary and the correction is made and the bene 
ficiary pays the tax, despite the fact the statute has run 
against the trustee Section 820 permits the granting of a 
refund to him; and, vice versa, it permits the assessment of 
a deficiency. 
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(5) In the fifth instance, where for the purpose of gain 
or loss or depreciation the basis of property is changed and 
in an earlier year now barred by the statute an inconsistent 
position was taken, Section 820 permits the granting of a 
refund or the levying of an assessment to correct the mis- 
take in the earlier year, either against the taxpayer if he 
made the mistake in the earlier vear, or against a party in 
privity with him in title who might have made the mistake. 
For instance, if a donee of property should claim that his 
donor received property in a reorganization which the 
donor considered as non-taxable and the right answer was that 
it was taxable, then the statute of limitations would permit 
the assessment of a deficiency against the donor, or, vicc 
versa, a refund could be granted to him. 

From the very inception of the tax law there have been 
some matters which have caused a great deal of hardship. 
For instance, the question of when worthless securities may 
be deducted. Section 820 gives no relief to this problem. 
For example, if in 1938 a taxpayer claims a loss from worth- 
less securities and it is decided that it should have been 
deducted in 1934, Section 820 gives no relief. Section &2() 
affords no relief in the case of a double disallowance. I.ct 
us say that in 1933 the Commissioner disallowed an item 
and the taxpayer agreed with the determination by thc 
Commissioner and paid the tax. In 1936 the taxpayer again 
deducts this item, believing that to be the true year. The 
Commissioner may disallow it in 1936, agreeing to the fact 
that it should not have been disallowed in 1933, and thx 
taxpayer has no relief under Section 820. 

Although there is some doubt in my mind, I believe that 
in the following cases Section 820 also gives no relief. 

(1) Let us say that a capital expenditure is charged to 
expense in an earlier year, and later the taxpayer contends 
that this charge-off was in error and the item should have 
been capitalized. I believe that the adjustment can be made 
without Section 820 imposing a tax for the earlier vear. My 
theory on this is based on the fact that Section 820(b)(5) 
relates to deductions or omissions from gross income and 
contains nothing about deductions used in arriving at net 
income. 

(2) I believe that where a taxpayer has been permitted 
to deduct depreciation on property used in his business in 
determining his taxable income and the property is later 
sold, it is within the province of the Commissioner to in 
crease the depreciation allowance for the years prior to the 
sale, thus reducing the basis of the property for the pur- 
pose of gain or loss and either increasing the profit o1 
reducing the loss by such change. In such a case it 
is obvious that for outlawed years the taxpayer would Ix 
suffering an injustice. 

Before Section 820 is effective, there has to be a determi 
nation, and a determination is defined as a closing agree- 
ment under Section 606 of the 1928 Act, as amended, a final 
disposition of a claim for refund, a decision by the Board of 
Tax Appeals or a court of competent jurisdiction which has 
become final. 

Many of us try to close our cases by stipulation with the 
Technical Staff. If we reach an agreement with the Staff, 
the stipulation is submitted to the Board and the case is 
closed. Whether or not that is a decision by the Board 
within the meaning of Section 820 is a question that I would 
not care to answer, but until this question is answered, I 
should think that one would hesitate to close a case in tliis 
manner. 

The part of this section which concerns me more than 
any other is that which pertains to related taxpayers. Re- 
lated taxpayers are defined as husband and wife, trustor 
and fiduciary, grantor and beneficiary, fiduciary and bene- 
ficiary, partners, decedent and decedent’s estate. If the 
taxpayer takes a position in an open year inconsistent with 
that taken by a related taxpayer in an earlier barred vear. 
a deficiency or an overassessment results with respect to 
the related taxpayer in the earlier year, despite the fact that 
he had no part in the proceedings. 

This section causes some alarm when we consider the 
liability of a trustee. Let us say that a trustee files a return 
on Form 1041 and shows a distribution of income to various 
beneficiaries and the beneficiaries pay the tax; the vear is 
barred as to the trustee by the statute of limitations but 
for some reason or other, either by a case in the Board or 
by a claim, a beneficiary has kept his year open and he 
successfully contends in his open vear that the income on 
which he paid a tax was taxable to the trustee. Thereupon, 
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there is a deficiency letter sent to the trustee. It may be 
that he terminated his trust under powers granted to him 
in the instrument; it may be that the ones who received 
the principal have dissipated it, and possibly the trustee 
will be liable personally. It is rather difficult to determine 
when the trustee can feel himself relieved of this liability. 
Every taxpayer does not know what a related taxpayer is 
doing. 

The following situation might arise in the case of a gift. 
the donor might own property which he received as the 
result of a reorganization in a barred year. His donee, or 
the assignee of the donee, would ordinarily use for the pur- 
pose of gain or loss the same basis as the original donor. 
It might be that the donee would claim that the original 
donor’s basis was in error as the reorganization was tax- 
able and, therefore, an increased basis should be used. The 
Commissioner might agree with the donee and close the 
case under Section 606 of the 1928 Revenue Act, as amended. 
\ deficiency letter for the outlawed year is mailed to the 
donor. The donor might defend his position in court suc- 
cessfully that the original basis used by him was correct, 
and then the question would arise as to whether Section 820 
again reopens the tax liability of the donee. 

Let us say that Mr. and Mrs. Jones are very business-like 
people. Each manages his affairs, and each files a separate 
return. In 1933, Mrs. Jones claims a certain deduction. It 
is allowed and the year is closed. In 1938, Mr. Jones con- 
tends that said deduction should rightfully be allowed as a 
reduction of his income and it is finally determined that 
Mr. Jones is right. Thereupon a deficiency letter is mailed 
to Mrs. Jones. Mrs. Jones might contest the deficiency and 
win—and where do we stand? However, she might lose, 
be forced to pay the tax, and there might be a third suit. 
The Government will not be a party to the third suit, 
however, as it may be a divorce case. 

In conclusion, we must admit that Section 820 can be 
used in many cases and its original purpose was unquestion- 
ably sound. But there is going to be a great amount of 
litigation as a result of this section. I wonder what the man 
who pays the bills (the American taxpaver) is going to say 
the latter part of next month when he finds on the statute 
books an act which is very apt to increase litigation and 
which may postpone indefinitely the determination of his 
tax liability for a given year. 


The Chairman: 


The discussion of Section 820 will be continued by Mr. 
\ubrey R. Marrs, the head of the Technical Staff of the 
Bureau of Internal Revenue. 


\[r. Aubrey R. Marrs, Washington, D. C.: 


At the outset I want to thank your Chairman for granting 
me this opportunity to speak a few words in behalf of Sec- 
tion 820 and endeavor, so far as I can, to present the other 
side of the problem. 

I grant you that Section 820 is not a cure-all for all of 
our administrative ills. Section 820 is incomplete in many 
ways. In connection with double disallowances and double 
exclusions from income some solution must be found; Sec- 
tion 820 in its present form does not give us the answer. 

I appreciate the words of Mr. Keelan. I like that kind 
of criticism; I think it is constructive criticism. But I 
should like to take a few minutes to present the problem 
sought to be cured, because I believe that that will tend to 
make us less critical perhaps of the method used for its 
curing. The problem sought to be cured is one that goes 
1o the heart of revenue administration. With five million 
income tax returns filed annually, the duty is upon the Bu- 
reau of Internal Revenue to clear away that enormous work 
annually and be ready for the next batch of returns. It is 
susceptible of mathematical demonstration that we cannot 
carry through the Board of Tax Appeals and the courts all 
of the disputes that are contained in any given year’s 

returns. You can prove mathematically that you must ad- 
minister your Revenue Act by the orderly process of ad- 
ininistrative settlements. It must be done that way. 

These income tax problems are peculiar problems. They 
are unlike ordinary civil litigation in this respect: In an 
income tax problem you not only have the question 
whether an item is income within the meaning of the Six- 
teenth Amendment and whether it is subject to tax by the 
statute, and you not only have the question whether an 
item of outgo is or is not a deduction, but you also have 
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many collateral questions such as “time when,’—that is, in 
what year is an item income or in what year is it an allow- 
able deduction. Is the item a deduction in this year or the 
next or the next and, similarly, with respect to your income 
determination. 

An answer to that problem is further complicated by the 
fact that the conclusion will many times depend upon the 
method of accounting followed by the taxpayer—is it ac- 
crual, is it cash, is it long term contract, and are inventories 
being used, and so forth. In addition to that, you have 
the further question of whose income it is, and who is en- 
titled to the deduction, so that in the effort to settle these 
cases administratively you find yourself blocked off by 
annual accounting periods where the real issue is in which 
year is the deduction allowable, or in which year is the 
income reportable, where very plausible arguments can be 
advanced for placing an item in any one of the years that 
are susceptible of being brought into the picture. 

When your statute of limitations applies on one year, 
that doesn’t set the matter at repose. That doesn’t set 
at rest the real issue in dispute. In order that the statute 
may operate effectually as a statute of repose, each and 
every year wherein it could conceivably be successfully 
contended that the item falls, must also be closed. 

In the early twenties the Bureau men were set back on 
their heels by this practical situation:—A taxpayer would 
come in for a particular year, contending that an item was 
deductible (and my argument applies equally well to the 
Commissioner sometimes). We listened to him. He ar- 
gued strenuously that it was deductible in such-and-such 
a year. He presented his evidence to that effect. Some- 
times in a close question he brought in other forms of per- 
suasion like National Committeemen and Senators, and so 
forth. And after listening to the taxpayer very patiently we 
said, “All right! We’ll agree with you; it is an allowable 
deduction in this year and you are relieved of the deficiency, 
or you are entitled to the refund.” 

And then, to our amazement, after that year became 
closed by the statute of limitations, in came that same tax- 
payer for another year, usually with a different lawyer, 
saying: “We are terribly sorry. An error has been commit- 
ted. It’s too bad. We regret it just as much as you do. 
But taxes must be determined according to the law and the 
law is that this was an allowable deduction in another year 
which is now open and we demand that our case be closed 
in accordance with law.” 

There is one secret I want to reveal: Bureau men are 
human beings just like taxpayers. When that kind of a 
situation arises there develops around the field of settlement 
an atmosphere of suspicion. At best, after you have made 
up your mind in a case you still have questions of doubt 
about the correctness of your conclusion—you don’t know 
for certain whether you are right or wrong. So in settle- 
ment work, when you do grant the opposite party’s argu- 
ment, you should be in a position to rely upon it. And that 
goes for both sides. 

As this practice went forward, the Bureau men began to 
find that in order to protect themselves it was sometimes 
necessary to hold a series of years open. It would some- 
times be necessary to disallow a deduction twice or three 
times in each succeeding year, knowing full well it belonged 
in one of them, because it seemed to us that no matter 
in which year we allowed it, after the statute had run, that 
year became the keyhole through which to crawl, and that 
year would be put forward as the year in which some error 
had been committed. 

Particularly at this juncture, when we are endeavoring to 
revamp the settlement activities of the Bureau, it is highly 
important to start with our best foot forward so that we can 
pitch our settlement negotiations on a basis of mutual con- 
fidence and respect for one another; so that we can rely 
upon the presentations made, and so that the taxpayer can 
rely upon us. And that is the principal reason why I am 
overjoyed at the present time to see that the American Bar 
Association recognizes the merits of the problem presented 
and that the dispute merely settles down to a question of 
the method for its solution. 

As to the method: I am frank to say that like every 
other legally trained person, my first approach to the prob- 
lem was through estoppel, and I will never say a derogatory 
thing about estoppel. Estoppel and I are old friends of 


(Continued on page 692) 
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The Tax Talkers 


“WELL, Fremd,” said Oldtimer, “what brings you 
to my office?” 

“A problem that I hope you'll have time enough 
to help me solve,” replied Fremd. 


Oldtimer glanced at his desk clock. “What do I 
get besides your hearty thanks?” he said, laughingly 
and added quickly, “Thirty minutes free to any tax 
man in trouble; after that, I’ll have to charge”. 


Fremd smiled back. “I pay nothing. You are 
aware that I am a naturalized foreigner. My prac- 
tice is mostly among fellow-countrymen. I talk their 
language. They understand me, even if they do not 
always trust me. But so often, I cannot make them 
understand this income tax law and this Social Se- 
curity...” 

“Just say the whole set-up,” interrupted Oldtimer. 

“So! And here I have a so hard case, and I solve 
it; but my client says, ‘Why must I pay? and in no 
way do I make him comprehend”. 

“Go ahead,” said Oldtimer. ‘“Let’s have the facts.” 


“Here,” said Fremd, “are all the facts. Right out 
of my brief bag. Is it easier to read than speak? 
Hein!” 

“Jumpin’ butterballs!” exclaimed Oldtimer as he 


looked at the papers. “And you expect me to even 
look at them in twenty-five minutes?” 


“So you also have seen the Marx Brothers in Room 
Service!’ said Fremd. “No, you need not read every- 
thing. Look at the return and my summary. Then 
tell me; that will be short.” 


“Tell you what,” replied Oldtimer. ‘Let me go 
now, and I’ll give you a written answer Monday.” 

“Hokay,” said Fremd. 

And this is what Fremd got: 

My dear Fremd:— 

The first thing that you and a lot of native born tax 
men have got to get away from is trying to explain too 
much. I know some clients don’t want explanations. They 
are the best clients, and usually the biggest. But the others 
all want to know. 

We should take our cue from the lawyers and physicians. 
Did you ever hear a good surgeon tell the patient all the 
details of a prostatechtomy? He wouldn’t, and if he did, 
the patient, unless a physician himself, would not under- 
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stand him. The successful lawyer draws up necessary 
documents, those which require verification by the client, 
he has the client sign. Does he attempt to explain each 
“whereas” and “aforesaid”? The client would not listen 
if he did. 

Obviously sometimes explanation is necessary. But the 
circumstances usually make the need clear. The physician 
will tell the patient briefly why he should eat more or less 
salt, but he doesn’t give him a course in blood chemistry. 
The lawyer will tell the client briefly why suit is started 
in Federal instead of State Court, if asked to do so. But 
he won’t lecture indefinitely on the Interstate Commerc« 
clause in the Constitution. An auditor should explain 
the danger of pencil receipts, but to tell all about frauds 
he has found may be an invitation to the other party 
to try some himself. Similarly your client is justified in 
wanting to know why this year he may not deduct any- 
thing for his stock losses whereas last year he was allowed 
$2,000. The answer is, sadly, too simple. Congress made 
the law that way. But you don’t have to go into a four 
hour dissertation on the history of the Revenue Act oi 
1938, and all the partisan politics and mere meanness behind 
some parts of it. 

Certainly a man who can make the income your client 
has made, after starting from scratch five years ago, has 
brains enough to understand that you don’t make the regu- 
lations. If he resents the needless difficulties, let him talk 
to his Congressman. Even if his naturalization is still 3 
months away, he’s a potential vote. If he merely dislikes 
paying taxes—being a human being—don’t you play stooge 
to him by lecturing him on duties of citizenship. He’d pay 
at least as much where he came from. 

But now we get to what I believe is the crux of your 
difficulty. You show correctly that he has a taxable in- 
come. He says, “that’s impossible. I’ve less in the bank 
now than a year ago. I lost money!” Your analysis shows 
plainly that what he took for very urgent expenses, pay- 
ments on account of new equipment, were capital invest- 
ments. He thinks that your refusal to allow him to take 
these installment payments as deductions, is just another 
arbitrary rule, (like disallowing losses on sale to a brother, 
but not to a second cousin), whereas actually, it’s an ele- 
mental rule of accounting. 

Probably you have put it to him this way. He has the 
fixtures. He owns them—subject of course to the unpaid 
installments. He is worth their value more than he was 
before he had them. And he counters with, “But I couldn’t 
sell them for half.” Of course not. But why would he 
want to sell them? They are as necessary to his business 
as cash or merchandise. 

Ask him where he got the money to make the payments. 
There is only one possible answer. He sold goods for 
more than he paid. That’s a profit. He lived thriftily. He 
plowed back the profits into his business. Even a merchant 
in a big city knows the meaning of that agricultural phrase. 

I wonder if you have tried giving him a statement of 
application of funds. Not in the formal manner, but 
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informally like this: (Of course, you'll employ your native 
tongue.) 
At the beginning of the year you had 


RS leer $ 1,300 
and you owned merchandise and fixtures 
which cost you . es a a 
That's uae re .$ 7,300 
During the year you sold goods for.... $18,000 
You bought goods for. . Sia. pasta $ 9,000 
which with what you had ..< 6000 


YE ili ®. aCe Eee CCT $15,000 
but in the ending inventory you had left 5,500 


So that what you sold cost........... 9,500 
eS , $ 8,500 
[He can hardly deny that.] 


Then this is what you did with it: 
You spent for expenses which the gov- 
ernment allows you to deduct [give 
him the list if he wants it].......... 1,500 


and that leaves a taxable income of... $ 7,000 


You drew $50 per week for yourself and 
paid the same on a/c of new fixtures, 


Se URCMERNIBE Oi capi Sarr naa SEN eat A 5,200 
i is ce ee elias 1,800 
3ut you took a tip on the market and lost 1,200 
ee ee re $ 600 


Nevertheless you sent $75 per month to 
your old parents, which is really 
charity, but not the kind the govern- 





SE WI 6 oo eke cerveenes 900 
So you had to take out of the bank.... $ 300 
which was there at the beginning and 

that’s why you have left............ $ 1,000 
So at the end of the year you are worth: 

SESS” SRNR SRR a oi eon abe ee $ 1,000 
Pixtures ....... et eer ss . 2,600 
Merchandise ...... otindareresatere ae 

PREDIC eee cn renee $ 9.100 


Increase since last year $1,800. [I see the battle now.] 
“If I’ve only got $1,800 more than last year, why must 
I pay tax on $7,000?” Well, to begin with, you pay tax 
on only $60)0 after exemption. The government thinks 
that anybody who spends more on himself should pay a 
tax on it. . . . Well, you spent $1,600 more on yourself; 
and on your parents 


and on your fixtures 2,600 
and on stock gambling 1,200 
a total of $6,300 of which as we 


have seen, the last $300 came from the cash on hand at 
the start. ° 

I think a schoolboy could understand that. If your client 
doesn’t, I'd advise you to save your breath. He doesn’t 
want to understand. 

But basically, I think a large measure of the small mer- 
chants’ tax troubles, is due to the Internal Revenue Bureau. 

Only recently has it begun requiring balance sheets from 
partnerships. The individual still escapes. Ira tells me 
that the Bureau balks at trying to impose double entry 
bookkeeping on the great mass of unincorporated tax- 
payers. To the world at large that “double” is not only 
a rhyme but a synonym for “trouble.” 

Well, obviously the imposition of double entry on a man 
not in a trading business would be going far. But a trad- 
ing business really ought to keep such accounts. You 
know that “double” entry really results in double benefits. 
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The trouble with the Revenue Unit:is that it is sticking to 
the entirely worn out idea (which I never did consider 
accurate) that balance sheets can be based only on bal- 
anced accounts; that is, double entry accounts. 

If they want to cling to that definition, let them. Call 
the statement one of Financial Condition; or of Assets and 
Liabilities. Set it up in comparative form, and difficulties 
such as you have just experienced here will almost vanish. 
A man who can read can’t help but grasp the significance. 
If necessary, show the increases and decreases alongside 
each item. I do that as a matter of course. 

Just think of the number of small corporations, really 
individuals or partnerships, which keep books now just as 
before incorporation. Yet, somehow you manage to work 
out what the Treasury calls, and accepts as, a balance sheet. 
Why not use it for individual merchants also? 

Not only the Lord and my clients, but the Congressional 
Committee on Taxation knows my views on simplifying our 
entire tax structure. A bewildered taxpayer is a hostile 
citizen. Which is why sales taxes, which I consider in- 
iquitous, spread with negligible discontent (except in 
Jersey) and graduated income taxes, scientifically sound, 
raise so much animosity. If Congress goes through with 
its threat to lower the tax base to English levels, the revolt 
of the taxpayer ought to, and probably will come. But 
calling for a Comparative Statement of Financial Condi- 
tion from all merchants is not going to cause undue hard- 
ships. The really prosperous ones have them anyhow. 
The others ought to have them. 

Now I’ve rambled on for a good deal longer than the free 
half hour I promised you, but don’t worry. The actual 
work on your case took no more than that. The rest has 
been pure recreation for me; enable me to get a load off 
my mind on a topic I’ve pondered for too long. Don’t 
thank me. Instead accept my apologies for sermonizing at 
such length. 

Sincerely yours, 
“Oldtimer” 
P. S. I’ve left liabilities out of the reckoning because they 
were so small, and almost constant. You can put them in 
if you wish. 


Taxes 


Fight fans will enjoy the Schmeling decision 
handed down by the B. T. A. on September 29 (384 
CCH J 7655-A). 

It seems almost incredible that this is the twenty- 
fifth time that we are sending copy to THE Tax Maca- 
ZINE. We thank our readers for their forebearance, 
and hope we'll be entertaining them 250 issues hence. 


Meeting John W. Hanes, Under Secretary of the 
Treasury, on September 16 also made us realize how 
time flies. We have been acquainted with him since 
Alexander’s Ragtime Band was a new song instead 
of the best screen production of 1938. From the 
side lines we cheered Johnny Hanes, hard-hitting 
outfielder on a college championship team. Now, 
without in any way altering personal liking, we must 
cuss the unsound tax scheme as announced in the 
“Washington Merry Go Round” of September 18. 


Speaking of outfielders of bygone days, Ty Cobb 
got back into print on September 17 when his attor- 
neys filed a petition with the B.T.A. The government 
wants $7,978. If Ty could only talk to the Income 
Tax Unit as he used to talk to umpires! Yes, we 
remembeér that too. 


R. E. A. & S.S. T. 


The Rural Electrification Administration (and it 
takes only a half-wit to see what else it’s initials 
stand for) has it’s troubles with the projects’ taxes. 
The audit staff at Washington finds more errors— 
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The Tax Talkers 


“WELL, Fremd,” said Oldtimer, “what brings you 
to my office?” 

“A problem that I hope you'll have time enough 
to help me solve,” replied Fremd. 


Oldtimer glanced at his desk clock. “What do I 
get besides your hearty thanks?” he said, laughingly 
and added quickly, “Thirty minutes free to any tax 
man in trouble; after that, I’ll have to charge”. 


Fremd smiled back. “I pay nothing. You are 
aware that I am a naturalized foreigner. My prac- 
tice is mostly among fellow-countrymen. I talk their 
language. They understand me, even if they do not 
always trust me. But so often, I cannot make them 
understand this income tax law and this Social Se- 
ay .... 

“Just say the whole set-up,” interrupted Oldtimer. 

“So! And here I have a so hard case, and I solve 
it; but my client says, ‘Why must I pay?’ and in no 
way do I make him comprehend”. 

“Go ahead,” said Oldtimer. ‘“Let’s have the facts.” 


“Here,” said Fremd, “are all the facts. Right out 
of my brief bag. Is it easier to read than speak? 
Hein!” 

“Jumpin’ butterballs!” exclaimed Oldtimer as he 
looked at the papers. “And you expect me to even 
look at them in twenty-five minutes ?” 


“So you also have seen the Marx Brothers in Room 
Service!” said Fremd. “No, you need not read every- 
thing. Look at the return and my summary. Then 
tell me; that will be short.” 


“Tell you what,” replied Oldtimer. ‘Let me go 
now, and I’ll give you a written answer Monday.” 

“Hokay,” said Fremd. 

And this is what Fremd got: 


My dear Fremd:— 

The first thing that you and a lot of native born tax 
men have got to get away from is trying to explain too 
much. I know some clients don’t want explanations. They 
are the best clients, and usually the biggest. But the others 
all want to know. 

We should take our cue from the lawyers and physicians. 
Did you ever hear a good surgeon tell the patient all the 
details of a prostatechtomy? He wouldn’t, and if he did, 
the patient, unless a physician himself, would not under- 
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stand him. The successful lawyer draws up necessary, 
documents, those which require verification by the client, 
he has the client sign. Does he attempt to explain each 
“whereas” and “aforesaid”? The client would not listen 
if he did. 

Obviously sometimes explanation is necessary. But the 
circumstances usually make the need clear. The physician 
will tell the patient briefly why he should eat more or less 
salt, but he doesn’t give him a course in blood chemistry. 
The lawyer will tell the client briefly why suit is started 
in Federal instead of State Court, if asked to do so. But 
he won’t lecture indefinitely on the Interstate Commerc« 
clause in the Constitution. An auditor should explain 
the danger of pencil receipts, but to tell all about frauds 
he has found may be an invitation to the other part) 
to try some himself. Similarly your client is justified in 
wanting to know why this year he may not deduct any- 
thing for his stock losses whereas last year he was allowed 
$2,000. The answer is, sadly, too simple. Congress made 
the law that way. But you don’t have to go into a four 
hour dissertation on the history of the Revenue Act oi 
1938, and all the partisan politics and mere meanness behind 
some parts of it. 

Certainly a man who can make the income your client 
has made, after starting from scratch five years ago, has 
brains enough to understand that you don’t make the regu- 
lations. If he resents the needless difficulties, let him talk 
to his Congressman. Even if his naturalization is still 3 
months away, he’s a potential vote. If he merely dislikes 
paying taxes—being a human being—don’t you play stooge 
to him by lecturing him on duties of citizenship. He’d pay 
at least as much where he came from. 

But now we get to what I believe is the crux of your 
difficulty. You show correctly that he has a taxable in- 
come. He says, “that’s impossible. I’ve less in the bank 
now than a year ago. I lost money!” Your analysis shows 
plainly that what he took for very urgent expenses, pay- 
ments on account of new equipment, were capital invest- 
ments. He thinks that your refusal to allow him to take 
these installment payments as deductions, is just another 
arbitrary rule, (like disallowing losses on sale to a brother, 
but not to a second cousin), whereas actually, it’s an ele- 
mental rule of accounting. 

Probably you have put it to him this way. He has the 
fixtures. He owns them—subject of course to the unpaid 
installments. He is worth their value more than he was 
before he had them. And he counters with, “But I couldn’t 
sell them for half.” Of course not. But why would he 
want to sell them? They are as necessary to his business 
as cash or merchandise. 

Ask him where he got the money to make the payments. 
There is only one possible answer. He sold goods for 
more than he paid. That’s a profit. He lived thriftily. He 
plowed back the profits into his business. Even a merchant 
in a big city knows the meaning of that agricultural phrase. 

I wonder if you have tried giving him a statement of 
application of funds. Not in the formal manner, but 
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informally like this: (Of course, you'll employ your native 
tongue.) 
At the beginning of the year you had 

se NE I ik ai or aso Va kA $ 1,300 


and you owned merchandise and fixtures 


which cost you . 6,009 
That’s pore cua .$ 7,300 
During the year you sold goods for.... $18,000 
You bought goods for. . Were $ 9,000 
which with what you had ... 6,000 
gave you to sell..... ..... $15,000 
but in the ending i inv entory you 1 had left 5,500 
So that what you sold cost.. pee 9,500 
ib WN I oo tins caneeies $ 8,500 


[He can hardly deny that. 1 


Then this is what you did with it: 
You spent for expenses which the gov- 
ernment allows you to deduct [give 
him the list if he wants it].......... 1,500 


and that leaves a taxable income of... $ 7,000 


You drew $50 per week for yourself and 
paid the same on a/c of new fixtures, 


BREEN. 5. ow Gre Sk Ra RR GRRE 5,200 
REA Tere OM fo. Gast Cesena otoansesG 1,800 
But you took a tip on the market and lost 1,200 
DI RD iio cen ik ccti i psncess $ 600 


Nevertheless you sent $75 per month to 
your old parents, which is really 
charity, but not the kind the govern- 





EE SEY 05x oe55< ceisencaeax 900 
So you had to take out of the bank.... $ 300 
which was there at the beginning and 

that’s why you have left............ $ 1,000 
So at the end of the year you are worth: 

OS is Re ee ry. 1,000 
Pixtures ....... Se ae 2,600 
BPCFCNANGISE ......6.5cceccersnsee SEO 

Sh ee eee oe eR OR $ 9.100 


Increase since last year $1,800. [I see the battle now.] 
“If I’ve only got $1,800 more than last year, why must 
I pay tax on $7,000?” Well, to begin with, you pay tax 
on only $6090 after exemption. The government thinks 
that anybody who spends more on himself should pay a 


tax on it. . . . Well, you spent $1,600 more on yourself; 
and on your parents 

and on your fixtures 2,600 

and on stock gambling 1,200 

a total of $6,300 of which as we 


have seen, the last $300 came from the cash on hand at 
the start. 

I think a ianeaiiliaes could understand that. If your client 
doesn’t, I’d advise you to save your breath. He doesn’t 
want to understand. 

But basically, I think a large measure of the small mer- 
chants’ tax troubles, is due to the Internal Revenue Bureau. 

Only recently has it begun requiring balance sheets from 

partnerships. The individual still escapes. Ira tells me 
that the Bureau balks at trying to impose double entry 
bookkeeping on the great mass of unincorporated tax- 
payers. To the world at large that “double” is not only 
a rhyme but a synonym for “trouble.” 

Well, obviously the imposition of double entry on a man 
not in a trading business would be going far. But a trad- 
ing business really ought to keep such accounts. You 
know that “double” entry really results in double benefits. 
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The trouble with the Revenue Unit-is that it is sticking to 
the entirely worn out idea (which I never did consider 
accurate) that balance sheets can be based only on bal- 
anced accounts; that is, double entry accounts. 

If they want to cling to that definition, let them. Call 
the statement one of Financial Condition; or of Assets and 
Liabilities. Set it up in comparative form, and difficulties 
such as you have just experienced here will almost vanish. 
A man who can read can’t help but grasp the significance. 
If necessary, show the increases and decreases alongside 
each item. I do that as a matter of course. 

Just think of the number of small corporations, really 
individuals or partnerships, which keep books now just as 
before incorporation. Yet, somehow you manage to work 
out what the Treasury calls, and accepts as, a balance sheet. 
Why not use it for individual merchants also? 

Not only the Lord and my clients, but the Congressional 
Committee on Taxation knows my views on simplifying our 
entire tax structure. A bewildered taxpayer is a hostile 
citizen. Which is why sales taxes, which I consider in- 
iquitous, spread with negligible discontent (except in 
Jersey) and graduated income taxes, scientifically sound, 
raise so much animosity. If Congress goes through with 
its threat to lower the tax base to English levels, the revolt 
of the taxpayer ought to, and probably will come. But 
calling for a Comparative Statement of Financial Condi- 
tion from all merchants is not going to cause undue hard- 
ships. The really prosperous ones have them anyhow. 
The others ought to have them. 

Now I’ve rambled on for a good deal longer than the free 
half hour I promised you, but don’t worry. The actual 
work on your case took no more than that. The rest has 
been pure recreation for me; enable me to get a load off 
my mind on a topic I’ve pondered for too long. Don’t 
thank me. Instead accept my apologies for sermonizing at 
such length. 

Sincerely yours, 
“Oldtimer” 
P.S. I’ve left liabilities out of the reckoning because they 
were so small, and almost constant. You can put them in 
if you wish. 


Taxes 


Fight fans will enjoy the Schmeling decision 
handed down by the B. T. A. on September 29 (384 
CCH { 7655-A). 

It seems almost incredible that this is the twenty- 
fifth time that we are sending copy to THE Tax MaGa- 
ZINE. We thank our readers for their forebearance, 
and hope we'll be entertaining them 250 issues hence. 


Meeting John W. Hanes, Under Secretary of the 
Treasury, on September 16 also made us realize how 
time flies. We have been acquainted with him since 
Alexander’s Ragtime Band was a new song instead 
of the best screen production of 1938. From the 
side lines we cheered Johnny Hanes, hard-hitting 
outfielder on a college championship team. Now, 
without in any way altering personal liking, we must 
cuss the unsound tax scheme as announced in the 
“Washington Merry Go Round” of September 18. 

Speaking of outfielders of bygone days, Ty Cobb 
got back into print on September 17 when his attor- 
neys filed a petition with the B.T.A. The government 
wants $7,978. If Ty could only talk to the Income 
Tax Unit as he used to talk to umpires! Yes, we 
remember that too. 


R. E. A. & S.S. T. 


The Rural Electrification Administration (and it 
takes only a half-wit to see what else it’s initials 
stand for) has it’s troubles with the projects’ taxes. 
The audit staff at Washington finds more errors— 
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in number—in the petty sums involved in Social Se- 
curity Taxes than any one item. All projects take 
the form of Codperative Corporations; as such they 
are either inherently exempt from Income Tax, or 
pay none anyhow because they make no profits. In 
nearly all states they are exempt from unemploy- 
ment taxes. But the 1% Old Age Benefit is bring- 
ing premature gray hairs to both the project managers 
and the auditors. The farmers and lawyers who 
manage the codperatives make more errors in with- 
holding, paying, refunding or collecting than on any- 
thing else in the governmental red tape on which 
their funds depend. It is based on ignorance or in- 
difference, but they will have to learn. 


D. C. Taxes 


For many years the Capitol Traction Company, 
which provides such excellent surface transportation 
in Washington, has publicized its fare as being fair ; 
while New York’s nickel fare was in reality 14¢, 
with 9¢ in real or hidden taxes. We wonder what 
tune it will sing now that a new revenue measure 
for the District of Columbia is being readied for the 
next session of Congress. It will include an income 
tax on business organizations, and a sales tax. Mean- 
while standard cigarettes sell at two packs for a quar- 
ter in the District and constitute the most popular 
souvenir for tourists from such tax-ridden areas as 
New York City, Tennessee and Ohio. 


x * 


Ever since the Internal Revenue Building was put 
up we have wondered, and cussed, at the bareness of 
its Pennsylvania Avenue facade. Not a chisel scratch 
or chalk mark to tell people what it is. But we think 
we have finally figured out the answer. If we are 
wrong tell Mr. Helvering. Annually several (or at 
least one) million tourists visit the nation’s capital. 
Pennsylvania Avenue is the main drag. All the trip- 
pers are taxpayers. If they knew which building 
housed the tax department, they’d probably mob it. 


As we read page 525 of the September issue we 
wondered how Mr. Hansel figured the officers’ in- 
dividual taxes. A quick trial shows it was this way: 


Salary i all cee eras Agi —r $25,000 
A man with that salary can’t help 
being married. Hence exempt.. 2,500 
Surtax income . 22,500 
Earned income credit 1,400 
21,100 
4% . 844 
Surtax (by table) 1,645 


Total: $ 2,489 








But the partners presented a little more trouble. 
Why should A-1, B-1, C-1, obviously the wives, pay 
$13.34 each more? Well if you divide that figure by 
4 you get $333.33 which is the amount of each work- 
ing partner’s earned income credit. Earned income 
is 20% of his salary and equals $3,333.33—the credit 
10% thereof. 
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Since the taxes are so close, the exemptions must 
be evenly split. So try it that way: 


OS re eT ee $16,666.66 
Exemption .......... $ 1,250.00 
Coogee ....... 333.00 

1,583.00 

$15,083.66 

I is Saar th a adnate eee $ 603.35 
Surtax income ...... $15,416.66 

Surtax (by table)......... ere 727.50 

$ 1,330.85 


So we split some cents differently. 


But the Social Security tax was harder. In the 
first place we know nothing about the Illinois State 
Tax. The amount given is $2,025, which is 2.7% oi 
$75,000, the combined salaries of officers. The Fed- 
eral Tax is given as $405, which happens to be just 
20% of the State figure. Now as to Old Age Bene- 
fit. This is strictly Federal, and applies only to the 
first $3,000. Each individual pays 19% and the cor- 
poration matches it. Thus, we have 2% oi 
(3x$3,000) =$180. That leaves $225 to account for. 
That is just 0.3% of $75,000. Now 3.0% is the rate 
of unemployment tax, against which 90% the state 
tax paid, may be taken. If the state tax were 3%, it 
would be $2,250, and 90% thereof $2,025, so the 
Federal Tax is $225. But is the Federal Tax then 
applicable against the Illinois Tax? Will Mr. Han- 
sel or some other IIlinoisan please reply? 

x * * 

Mr. Friedland’s Insurance Article on page 515 of 
our September issue should be read in the light of 
FE. Q. Krutchen’s Insurance Article in the September 


issue of the Journal of Accountancy. 


Mr. S. I. Potter, C.P.A. of New York contributes 
the following : 


“In the August 31 issue of the New York World-Telegram 
Ralph Hendershot, its financial editor, reported the issuance 
by the Sundray Oil Corp. of new securities described as 
‘interest-bearing convertible sinking fund debenture shares’. 
Mr. Hendershot pointed out that these shares were like 
bonds because they call for the payment of interest but 
unlike bonds they have no maturity date. 

“As the income tax implications are quite apparent, it is 
fair to assume that this type of security will become more 
popular. A saving of corporate taxes may result from the 
deduction from income of ‘interest’ on these securities. At 
the same time the company will caption the item on the 
right side of the balance sheet as ‘debehture capital stock’ 
and it will be part of the company’s capital. 

“There have been a number of rulings in which the In- 
ternal Revenue Department and the courts have attempted 
to draw a fine line between ‘interest’ and ‘dividends’. The 
Court in Unterberg, 2 B. T. A. 274, ruled that the name given 
a security is not conclusive and in Kentucky River Coal 
Corp., 3 B. T. A. 644, the court ruled that the name of the 
security may not be ignored. A revenue agent would un- 
doubtedly question the propriety of a deduction from in- 
come of ‘interest’ on capital stock. 

“If sound, the use of this type of security will result in 
substantial savings to corporate taxpayers. In view of the 
importance of this topic, would you invite comment from 
readers of your department in THE TAX MAGAZINE?” 


(Continued on page 674) 
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IN CURRENT LEGAL PERIODICALS 





AVERAGE INCOME AND ITS USE IN 
TAXATION 


Martin Atlas 
13 Accounting Review, June, 1938, 


sally desired. The commission also.recom- 
mended that the then existing provision 
for which repayment of tax was granted in 
cases of loss should continue and that any 
balance of loss not dealt with should be 
























p. 124-131 permitted to be carried forward for a pe- 
Since the beginning of income tax legis- riod of six years. This program was sub- 
lation in the United States, the concept of sequently adopted, and the British income 


tax is at present based on annual income 
with a carry-forward provision for losses. 


American experience with the averaging 
of income is centered on its use in Wis- 
consin. The three-year method of income 
tax assessment was adopted by the state 
legislature in 1927. Under the provisions 
of that law, as amended, assessments for 
1928 were based on the average of income 
or losses for the two years 1926 and 1927, 
giving two-thirds weight to the former and 
one-third to the latter. Taxable income 
assessed in 1929 to 1932 was based on an 
average of the net incomes or losses of the 
preceding three years in each case. Taxes 
for 1932 were levied on an alternative base, 
based on either the net taxable income of 
1932 or on an average of 1930 and 1931, giv- 
ing one-third weight to the former and 
two-thirds to the latter whichever was 
longer. The 1931 legislature repealed the 
three-year average system, effective in 1934, 
and ended Wisconsin’s experiment with 


the annual accounting period has been ac- 
cepted per se in the calculation of the in- 
come tax. Is it the government’s aim to 
receive as great a yield as possible, or is it 
to burden each taxpayer equitably accord- 
ing to his ability to pay? If the former is 
the aim, then the government must be con- 
demned because a much more successful 
and complete shakedown of the taxpayer 
is possible; but if the latter is the aim then 
the government must be condemned be- 
cause of the gross inequities that arise 
from the use of an annual accounting pe- 

1 riod. The use of the annual accounting 
period does not cause only the taxpayer 
to be the loser because the use of an arbi- 
trary period is equally the cause of dimi- 
nution in the receipts to the State. 


Since the government comes out ahead 
on some transactions and behind on others, 
things probably work out without much 

N gain or loss, and to do anything about it 


€ would only succeed in making administra- | the averaging system. 

s tion more complicated and more costly. It is manifestly unfair to tax during just 
f Change might give rise to certain adminis- | one period a large income that is the result 
€ trative difficulties but to the writer that] of several years’ work, though realized in 
t does not seem to be sufficient or adequate | one lump sum. It is just as unfair to as- 


reason for sanctioning existing inequities. 
Income is necessarily a long-term concept 
and to deal with it on any but a long-period 


sess a tax on a taxpayer long after the 
S 

e 

e plane is inadequate, causing gross inequi- 
t 

e 

a 


income has disappeared. Some device that 
requires the payment of a tax when the 
taxpayer is able to pay the tax and yet does 
not disregard the long-period aspect of 
income is called for. To this end is sug- 
gested a device that might be termed a 
“crediting or correction factor.” 

It is proposed that income taxes be paid, 
as at present, on an annual basis but that 


ties to both taxpayer and government. 


Several tax programs have recognized the 
long-period nature of income. In England, 
trom the early days of income taxation, 

\- computation of the profits of a trader as- 
d sessable under Schedule D has been based 


e on the average profits of the three years | at the end of a number of years e. g., five, 
n preceding the year of assessment. After | an average of the income be taken for that 
al the World War a commission was ap- | period, the average tax payable thereon cal- 
1e pointed to investigate all phases of the | culated and multiplied by five, and the dif- 
1- income tax. Its recommendations were | ference between this average tax aggregate 
os that the basis of assessment should be the | and the total actually paid by the taxpayer 
| preceding year’s profits, due to the facts | for the five years be credited to his ac- 
in that (a) it would make the amount of prof- | count with the government. In each suc- 
1€ its assessed correspond much more closely | ceeding year a new average income for the 
m with the taxpayer’s current taxpaying abil- | five years next preceding would be ascer- 


ity; (b) it would be a step toward uniformity 


; we tained, and the taxpayer’s tax liability for 
and simplicity; and (c) it was univer- 


such succeeding year would be computed 
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on the average income of such five years 
(but not multiplied by five). 
computed on the regular annual basis were 
greater than the tax as thus determined 
on the average basis, there would be cred- 
ited to the taxpayer’s account the differ- 
ence between the average amount and the 
amount actually paid. 
computed on the annual basis were /ess 
than the amount computed on the average 
basis, the amount payable would be the 
average amount, made up of the annual 
amount (in cash) plus the difference be- 
tween the annual amount and the average 
amount (drawn from the accumulated credit 
of the taxpayer). 


If the tax 


If, however, the tax 


This accumulated credit would be carried 


forward from year to year and a refund in 
cash made only upon the death of the tax- 
payer, except that possibly at his request 
low-interest non-transferable bonds might 
be issued to him in the amount of such 
credit, these bonds to be redeemed by the 
government or used for purposes of future 
payments. 


At first sight this method seems to put 


income taxation on neither an annual nor 
an average basis, but to make it flutter back 
and forth between the two. 
ever, is not the case, for the taxpayer is 
continually receiving the advantages of the 
average device and receives positive evi- 
dence of this advantage when he has re- 
established a credit through overpayment 
on the annual basis. 


Such, how- 


RETROACTIVE REVENUE LAWS 
AND CONSTITUTIONAL 
LIMITATIONS 


Llewellyn C. Thomas 


24 Virginia Law Review, June, 1938, 
p. 898-908 


Ever since the enactment of the first 
modern inheritance tax in 1916, Congress 
and federal tax collectors have sought to 
include in the “gross estate” property 
transferred in various ways before death. 
Irrevocable trusts from which the settlors 
received the income for life were probably 
the most elusive of all. Until 1931, attempts 
were made to include them as transfers 
“intended to take effect at death,” but fail- 
ure invariably followed. Finally, then and 
again in 1932 these arrangements were spe- 
cifically included by amendments to the 
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inheritance tax. 
Helvering v. Bullard, 58 Sup. Ct. 565, has de- 
cided that all such trusts created after March 
3, 1931, must be included in the gross estate, 
and that the amendments are reasonable 
means to prevent tax avoidance, and there- 
fore not so arbitrary as to violate the con- 
stitution. 


In Hassett v. Welch, 58 Sup. Ct. 559, the 
Supreme Court construed the statute as 
prospective only, in spite of a catch-all pro- 
vision in the inheritance tax law of 1926, 
which specifically made retroactive the sec- 
tion amended. The simplicity in this deci- 
sion has deep roots in American law. 


The contracts clause limits state taxing 
power. Its purpose is to protect vested 
rights created by contract, and it has been 
held to prevent impairment by subsequent 
taxation. Primarily a limitation on the 
power of eminent domain, this clause could 
hardly be used to limit taxation without 
destroying all taxing power. 


In Stockdale v. The Life Insurance Com- 
panies, 20 Wall. 323, retroaction of taxes to 
the beginning of the year was challenged. 
A statute of 1870 had construed the pre- 
vious income tax to extend to 1870 and to 
apply to incomes earned between the mid- 
dle of 1869 and then. A majority of the 
Court sustained the tax on the ground that 
the statute extended the previous tax and 
could apply retroactively and two other 
members concurred holding that the orig- 
inal statute extended the tax to 1870 anyway. 


When the first income tax under the Six- 
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after March 1, 1913. Brushaber v. Union 
Pacific Railroad, 240 U. S. 1, challenged the 
tax as offending the Fifth Amendment; the 
law was upheld on grounds of the Stockdale 
case. 

The most frequently cited case on retro- 
active taxation is Nichols v. Coolidge, 274 
U.S. 531. In that case the decedent had in 
1907, conveyed property in trust, accord- 
ing to which he and his wife would receive 
the income for life, and the remainder 
would go to their children. The Revenue 
Act of 1918 included in the gross estate 
all transfers in contemplation of or in- 
tended to take effect upon death, whether 
made before or after the statute and in the 
; case the Court held the statute 
arbitrary and unconstitutional insofar as 
it affected previous transfers beyond recall 

In Untermyer v. Anderson, 276 U. S. 440, 
a majority of the Court -letd* unconstitu- 
tional the retroactive tax which was en- 
acted when the federal gift tax, enacted 
on June 2, 1924, was to apply to “the cal- 
endar year 1924.” 

Retroaction most often appears when 
taxes are based on the maturing of future 
interests. So long as the grantor retains 
some control of the final disposition, for 
example by power of appointment or of 
revocation, the final transfer may be taxed 
even though the grantor may not revest in 
himself. 

In IlVright v. Blakeslee, 101 U. S. 174, a 
tax had been levied on the vesting of a 
contingent remainder. The interest had 


teenth Amendment was passed on Octo-|been created in 1846, but did not vest until 
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University of Denver Installs New 
Department of Government Management 


According to a recent News Letter of the University 
of Denver School of Commerce, Accounts and Finance, 
a newly created Department of Government.. Manage- 
ment has been added to the school’s curriculum. 

Dr. A. D. H. Kaplan, Professor of Economics at 
the University of Denver,. who has been on leave 
of absence for the past year at Washington, D. C., 
directing Urban Cost of Living Studies for the De- 
partment of Labor, has been appointed Director of 
the Department of Government Management estab- 
lished through a grant of $29,000 from the Alfred P. 
Sloan Foundation. 

The program of study includes courses in auditing, 
accounting systems for government agencies, pub- 
lic finance and management, statistical research, 
state and local government, as well as seminars 
in political science and economics. The field investi- 
gations are conducted in codperation with local gov- 
ernment agencies in Colorado and nearby states. 
Emphasis is placed upon methods of appraising the 
efficiency of government units, and the presentation 
of the findings in such manner as will enable the 
average citizen to understand the operations of his 
local government. 
seminars which will permit the exchange of views 
with government officials and business executives. 
Out of 200 applications received for the Sloan scholar- 
ship awards, 10 successful candidates were chosen. 
Three of the recipients of the two-year training 
course reside in Colorado, and the remainder are 
from Utah, Washington, Iowa, New York, District 
of Columbia, and Kansas. 
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the life tenant died in 1865. Between these 
two dates Congress had imposed a succes- 
sion tax. It was held to be improperly im- 
posed. Years later, in 1907, a trust was 
created, reserving income for life to the 
settlors, remainder to five sons. Each re- 
mainder interest was subject to divestment 
if the son predeceased the settlors. The 
surviving settlor died in 1925. Between 
these dates Massachusetts had imposed a 
succession tax which applied to the trans- 
fers to the sons. In Coolidge v. Long, 282 
U. S. 582, the Supreme Court held the tax 
unconstitutional. 

Survivorship has also come in for its 
share of taxation. Tyler v. United States, 
281 U. S. 497, and Guinn v. Commissioner, 
287 U. S. 224. The exercise of a power of 
appointment is taxable, also, where the 
power is created before the tax. Life in- 
surance has been used to get around the 
estate tax, and is now included in the gross 
estate. 

Having begun with a broad principle of 
fairness, that a man is entitled to plan his 
transactions in the light of present laws, 
and retroactive taxation is so unfair as to 
be unconstitutional in certain cases, the 
courts have whittled away the doctrine 
until its application is very limited. It has 
been considered as an erroneous notion 
and not likely to last. Nevertheless, in- 
genuity may yet invent means of mating 
new types of irrevocable transfers which 
will come within the rule of the Coolidge 
case. If not the taxpayer may yet look for 
evidence that the legislature, in all fairness, 
only intended prospective taxation. 


The course also provides for 
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ALABAMA 


December 1—— 
Automobile dealers’ reports due. 
December 10—— 
Automobile dealers’ reports due. 
Report of wholesalers, distributors and retail- 
ers of alcoholic beverages due. 
December 15: 
Carriers’, warehouses’ and transporters’ gaso- 
line tax report due. 
Carriers’, warehouses’ and transporters’ lubri- 
cating oils tax reports due. 
Fourth installment of income tax due. 
Motor carriers’ tax under 1932 Act due. 
December 20-—— 
Automobile dealers’ reports due. 
Coal and iron ore mining tax report and pay- 
ment due. 
Gasoline tax report and payment due. 
Lubricating oils tax report and payment due. 
Sales tax reports and payments due. 
December 31 
Carbonic acid gas reports due. 
Last day to pay balance of property tax. 








ARIZONA 


December 15—— 
Gasoline tax reports and payments due. 
Gross income reports and payments due. 
Motor carriers’ reports and taxes due: 
December—Third Monday 
Private car companies’ taxes due. 
December 31 
Last day for express companies to pay tax. 








ARKANSAS 


December 10—— 
Alcoholic beverages report due. 
Natural resources severance tax report and 
payment due. 
— of purchases of natural resources 
ue, 
December 15—— 
Sales tax reports and payment due. 
December 20—— 
Gasoline tax report and payment due. 
December 31—— 
Automobile manufacturers’ license tax expires. 


CALIFORNIA 
December 1—— 
Gasoline tax due. 
December 5 
Private car tax due. 
December 15—— 
Gasoline tax report due. 
Motor carriers’ license fee due. 
Third installment of personal income tax due. 
Use fuel tax report and tax due. 
December 20—— 
Beer and wine tax due. 
Manufacturers’ and importers’ alcoholic bev- 
erage report due. 
Motor carriers’ gross receipts tax due. 





December 10—— 
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COLORADO December 20—— 
Bank share tax becomes delinquent. 
Gasoline tax report and payment due. 
Intangible personal property taxes become de- 
linquent and interest hearing. 
Property taxes become delinquent and interest 
bearing. 
December 31—— 
Chain store and mail order house tax due. 


Motor carriers’ report and tax due. 
December 15—— 

Coal mine owners’ report due. 

Coal tonnage tax report due. 

Fourth installment of income tax due. 

Sales tax reports and payment due. 

Service tax reports and payments due. 

Use fax reports and payments due. 
December 26—— 

Gasoline tax report and payment due. 
December 31—— 

Motor vehicle registration fees due. 


IDAHO 


December 10—— 
Beer dealers’ report due. 
December 15 
Gasoline tax report and payment due. 
Electric power companies’ report due. 
December—Fourth Monday: 
Personal property tax due. 
Semi-annual installment of property tax due. 





CONNECTICUT 





December 1 
Gasoline tax due. 

December 15—— 
Gasoline tax report due. 

December 20—— 
Alcoholic beverage tax report due. 





ILLINOIS 


| December 1Q-—— 
Motor carriers’ mileage tax due. 
DELAWARE | December 15—— 
Last day to file alcoholic beverages report, 
Public utilities report and tax due. 
Sales tax report and payment due. 
Warehousemen’s report on alcoholic beverages 
due. 
December 20—— 
Gasoline tax report and payment due. 
December 30-—— 
Transporters’ gasoline tax report due. 


December 15—— 
Filling stations’ gasoline tax report due. 
Fourth installment of income taxes due. 
Manufacturers and importers of alcoholic bev- 
erages report due. 
December 31 
Distributors’ gasoline tax report and payment 
due; carriers’ report due. 





DISTRICT OF COLUMBIA 


December 10—— 
Licensed manufacturers’ and wholesalers’ of | December 15—— 
beer report due. Bank share tax report due. ; 
Licensed manufacturers, wholesalers or retail- Banks and trust companies’ intangibles tax 


ers of alcoholic beverages report due. report due. 
Senter 8 Carriers’ gasoline tax report due. 


Tax on beer due. December 20 
Bank share tax due. 
December 31 


Gasoline tax report and payment due. = and trust companies pay intangibles 
Building and loan associations’ intangibles tax 
report and payment due. 
December 26—— 
Gasoline tax report and payment due. 
December 31—— 
Motor vehicle registration fees due. 





INDIANA 








FLORIDA 
December 10—— 
Manufacturers’ and dealers’ alcoholic bever- 
ages reports due. 


December 15—— 
Chain store gross receipts tax report and pay- 
ment due. 
Gasoline tax report and payment due. 


Transporters’ and carriers’ alcoholic beverages December Sar 
report due. Carriers’ gasoline tax report due. 


Class ‘‘A’’ permittees make beer tax report 
and payment. 
Motor carriers’ ton mile tax report due. 
December 10— December 15—— 
Tobacco wholesale dealers’ report due. Motor carriers’ ton mile tax due. 
December 15—— | December 20—— 
Malt beverage tax report and payment due. | Gasoline tax report and payment due. 
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IOWA 


GEORGIA 
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KANSAS | December 31—— | 


Beer tax report and payment due. } 
Cosmetics tax report and payment due. | 
Gasoline tax report and payment due. 





December 10—— 
Malt beverage report and tax due. 
December 15—— 
Carriers’ gasoline 
due. 
Compensating tax report and payment due. 
Motor carriers’ gross ton mileage tax report 
and payment due. 
December 20 
Bank share tax due. 
First installment of property tax due. 
Sales tax report and payment due. 
December 26—— 
Gasoline tax report and payment due. 
December 31—— 
Last day for express companies to pay tax. 











tax report and payment | 























MASSACHUSETTS 
December 10—— 
Alcoholic beverages tax report and payment 
due. 
December 31—— 
Gasoline tax report and payment due. 
Motor vehicle registration and fees due. 


| 
] 












































MICHIGAN 











| December 1 
Gas and oil severance tax report and payment 












































due. 
KENTUCKY Steam vessel tonnage tax return and payment 
December due. 
Passenger carriers’ mileage tax due during | December 5 
month. 





Carriers’ gasoline tax report due. 
December 15—— 
Sales tax reports and payments due. 
Use tax reports and payments due. 
December 20—— 
Distributors’ gasoline tax report and payment 
due. 





December 10—— 
Alcoholic beverage blender’s and rectifiers’ tax 
payment due. 
Alcoholic beverage reports due. 
Refiners’ and importers’ gasoline 
and payment due. 
December 15—— 
Motor vehicle fuel 



































tax report 























(other than gasoline) re- 























ports and payments due. MINNESOTA 
Public utilities’ gross receipts tax reports and | December 10 
payment due. | Wholesalers’, brewers’ and manufacturers’ | 








December 20—— alcoholic beverage report due. 
Oil production tax report and payment due. | December 15 


December 31—— | Interstate motor carriers’ mileage tax due. 
Dealers’ and transporter’s gasoline tax report | December 20—— 
and payment due. 


























| Carriers’ intoxicating liquors report due. 














LOUISIANA 








MISSISSIPPI 








December 1 
Wholesalers’ and retailers’ tobacco report due. 
Wholesalers’ lubricating oils report due. 

December 10—— 

Importers’ gasoline tax reports and payment | 








| December 1 
| Bank share tax due. 
| 











Electric light and power, express, pipe line, 
railroad, sleeping car, telegraph and tele- 
phone companies’ tax due. 

















due. | December 5 | 
Importers’ kerosene tax report and payment | Factories’ reports due. | 
due. 








| December 10—— 
Admissions tax reports and payments due. 
Motor carriers’ mileage tax reports and pay- 
ments due. 
December 15 
Fourth installment of income tax due. 
Gasoline tax reports and payment due. 
Manufacturers, distributors and wholesalers of 








Importers’ lubricating oils report due. 
Light wine and beer importers’ report due. 
December 15—— 
Carriers’ and wholesalers’ lubricating oils re- 
port due. 
Carriers’ gasoline tax report due. 
Carriers’ kerosene tax report due. 
Carriers’ light wines and beer report due. tobacco report due. 
Dealers’ gasoline tax reports and payment] Retailers, wholesalers and distributors of light 
due. wines and beer report due. 
Intoxicating liquor manufacturers’ and deal-| Sales tax reports and payment due. 
ers’ tax report due. Use tax reports and payment due. 
Wholesalers’ and retailers’ tobacco report due. 
December 20—— 
Dealers’ kerosene 
due. 
Light wine and beer manufacturers’ and deal- Non-intoxicating beer permittee’s report due. | 
ers’ tax report due. | December 15. 
Lubricating oils tax due; dealers’ report due. | Gasoline tax reports and payment due. 


Sales tax report and payment due. Retail sales tax reports and payment due. 
December 31—— 


Bank share tax due. 

Foreign corporations’ reports due. 

Property tax due. 

Public utility supervision and inspection fees 
due. 


























| 
| 
} 















































payment | MISSOURI | 


| December 5 | 


tax 





and 





report 
























































MONTANA 








| December 15—— 
Brewers’ and liquor wholesalers’ tax report | 
and payment due. 
Electric companies report and tax due. } 
Gasoline tax reports and payment due. 























MAINE 





December 1 
Gasoline tax due. 
December 10 
Manufacturers and 
erages report due. 
December 15—— 
Gasoline tax report due. 


Installment of railroad and street railroad tax 
due. 











NEBRASKA 











| 
| 
| 





December 1 
Domestic insurance companies’ premiums tax 
due. 
December 15—— 
Alcoholic beverage manufacturers’ and whole- 
sale distributors’ report due. 
Gasoline tax reports and payment due. 
Imitation butter report and tax due. 














wholesalers of malt bev- | 

















































MARYLAND 
December 10—— 
Additional tax on whiskey due. 
Admissions tax payment due, 


NEVADA 


December—First Monday——. 
Property tax due, 


| 
| 
| 


| December 1 


| December 20 
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December 15—— 
Carriers’ gasoline tax report due. 
December 26—— 
Dealers’ gasoline tax reports and payment 
due. 


NEW HAMPSHIRE 





Gasoline tax due. 
Property tax due. 


| December 10—— 


Manufacturers’, wholesalers’ and permittees’ 
alcoholic beverages report due; permittee’s 
payments due. 


| December 15—— 


Gasoline tax reports due. 
December 31—— 
Motor carriers’ registration and fees due. 


NEW JERSEY 
December 1 
Third installment of tax on public utilities 
using the streets due. 
December 10—— 
Busses in municipalities gross receipts report 
and tax due. 
Report and excise tax of interstate busses due. 
December 15—— 
Alcoholic beverage reports due. 
December 30 
Carriers’ gasoline tax report due. 
December 31 
Distributor’s 
due. 











gasoline reports and payment 


NEW MEXICO 
December 1 
Bank tax delinquent. 
Semi-annual installment of property tax due. 
December 15—— 
Occupational gross 
payment due. 
Oil and gas severance gross production report 
due. 
Severance tax and report due. 
December 20-—— 
Motor carriers’ report and tax due. 
December—Third Monday. 
Last day for express companies’ 
tion. 





income tax reports and 





tax collec- 


| December 26—— 


Gasoline tax report and payment due. 


NEW YORK 


December 20—— 


Alcoholic beverage taxes and reports due. 
December 26—— 
Additional public utilities’ tax and report due. 
Conduit companies’ taxes and reports due. 
New York City public utility excise tax re- 
turns and payments due. 
December 31—— 
Gasoline tax reports and payment due. 


NORTH CAROLINA 
December 10—— 
Alcoholic beverage tax and 
due. 
Carriers’ gasoline tax reports due. 


railroad report 


| December 15—— 


Sales tax report and payment due. 
Spirituous liquor tax due. 





Distributors’ 
ments due. 


gasoline tax reports and pay- 


NORTH DAKOTA 





December 15 
Fourth installment of income tax due. 
Gasoline tax reports and payment due. 
Interstate motor carriers tax due. 

December 31—— 

Bank share tax due. 
Telephone corporations’ tax due. 


OHIO 


December 10—— 
Admissions tax report and payment due. 
Class ‘‘A’’ and ‘‘B’’ permittees’ alcoholic bev- 
erage reports due. 
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December 15—— 
Utilities’ excise tax becomes delinquent. 
December 20-—— 























December 31 


| December 10 


STATE TAX CALENDAR 


SOUTH CAROLINA 
December 10— 
Admissions tax reports and payment due. 
Last day to file power tax return and make 
payment. 
December 20—— 
Gasoline tax report and payment due. 





Last installment of property tax due. 


SOUTH DAKOTA 
December 1 
Motor carriers of passengers tax due. 
December 15—— 
Alcoholic beverage sales report due. 
Gasoline tax report due. 
Sales tax reports and payment due. 





TENNESSEE 
December. 
Cottonseed oil mills’ report due during month. 








Alcoholic beverage barrel tax due. 

Bus mileage report and tax due. 

Carriers’ gasoline tax report due. 

Last day to file alcoholic beverages report. 
December 20—— 

Distributors’ gasoline tax report and payment 

due. 
Freight carriers’ mileage tax and returns due. 


TEXAS 


| December 15—— 


Tax remittance and 

margarine dealers. 
December 20—— 

Gasoline tax report and payment due. 


December 26—— 
Carbon black production tax report and pay- 
ment due. 
Natural gas production tax report and pay- 
ment due. 
Oil production tax reports and payment due. 
Theatres’ prizes and awards tax reports and 
payment due. 
December 31—— 
Chain store tax due. 


report due from oleo- 


UTAH 
December 10—— 
Carriers’ gasoline tax report due. 
Liquor licensees’ reports due. 
December 15—— 
Distributors’ and retailers’ gasoline tax report 
and payment due. 
Fourth installment of excise (income) tax due. 
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VERMONT 


December 10—— 
Alcoholic beverage tax reports and payment 
due. 
December 15—— 
Electric light and power companies’ 
and tax due. 
Fourth installment of personal income taxes 
due. 
December 31—— 
Gasoline tax reports and payment due. 
Sleeping, parlor and dining car company taxes 
due. 


report 


VIRGINIA 
December 5—— 
Individual income tax due. 
| Last day to pay property tax. 





December 10—— 
Beer dealers’, bottlers’ and manufacturers’ re- 
port due. 
December 20—— 
Gasoline tax reports and payment due. 


WASHINGTON 
December 15—— 
Gasoline tax reports and payment due. 


WEST VIRGINIA 

December 10—— 

Alcoholic beverage tax 

due. 

December 15—— 

Sales tax reports and payments due. 
December 30—— 

Gasoline tax reports and payment due. 


report and payment 


WISCONSIN 
December 10—— 
Alcoholic beverage tax reports due. 
December 20—— 
Gasoline tax reports and payment duc 
December 31—— 
Chain store tax due. 


WYOMING 





December 1 

Metalliferous miners’ report due. 
December 10—— 

Carriers’ gasoline tax reports due. 
December 15—— 

Gasoline tax reports and payment duce. 

Sales tax reports and payment due. 

Use tax reports and payment due. 
December 20—— 

Motor carriers’ tax and reports due. 
December 31—— 

Public utilities tax due. 


Federal Tax Calendar 


ent Dealers’ gasoline tax reports due. 
Semi-annual installment of real and public 
utility property tax due. 
December 30-—— 
Carriers’ gasoline tax reports due. 
December 31—— 
Gasoline tax due. 
es’ 
“ OKLAHOMA | 
December 1 

Oil, gas and mineral gross production reports 

and payment due. 
December 5—— 
Operators’ report of mines (other than coal) 
due. 
December 10—— 
Airports’ gross receipts report and tax due. | 
Aleoholic beverage reports and payment due. | 
ties December 15 
Gasoline tax reports and payment due. 
Motor carriers’ mileage tax due. 
ort Sales tax reports and payment due. 
Use tax reports and payment due. 
lue. December 20—— 
Coal mine operators’ report due. | 
OREGON 
} 
December 10—— | 
ent Oil production tax reports and payment due. 
December 15 
Quarterly installment of property tax due. | 
December 20—— 
Alcoholic beverage tax report and payment 
due. 
due. Gasoline tax reports and payment due. 
‘ Motor carriers’ report and tax due. 
an 
port PENNSYLVANIA 
December 10—— 

Importers’ spirituous and vinous liquor report 
due. 

Malt beverage reports due. 

—— December 15—— 
Manufacturers’ alcoholic beverage tax report 
and payment due. 
December 31 
Gasoline tax reports and payment due. 
RHODE ISLAND 
> December 10—— i 
Gasoline tax due. 
due. Manufacturers’ alcoholic beverage report due. 
ue. December 15—— 
¢ re- Gasoline tax reports due. 
pport 
December 15—— 

\nnual report of profit on Navy contracts due 
for fiscal year ended September 30. Form 
149, 

Corporation income tax and excess-profits tax 

pay- return due for fiscal year ended September 

30, Form 1120. 

Ientire income tax or first and second quar- 
terly installments due under general exten- 
sion on returns for fiscal year ended June 
‘0. with interest at 6% from September 15 
_on first installment. Forms 1040 or 1120. 

Entire income *tax or first quarterly install- 
ment thereof due on returns of nonresidents 
for fiscal year ended June 30. Forms 1040B 
_and 1120NB, 

i Entire income-excess profits tax or first quar- 
terly payment thereof due on returns for 
fiscal years ended September 30 due to be 
tiled by December 15. Forms 949, 1040, 1041, 

. _1120, 1120H and 1120L. 
> bev- Fiduciary income tax return due for fiscal | 








year ended September 30. 


Form 1041. 


| 








December, 1938 


December 15, Continued 
Foreign partnership return of income due by 
general extension for fiscal year ended June 

30. Form 1065. 

Individual income tax return due by general 
extension for fiscal year ended June 30 in 
case of American citizens abroad. Form 
1040. 

Individual income tax return due for fiscal 
year ended September 30. Form 1040. 

Last quarterly income tax payment due on 
returns of nonresidents for fiscal year ended 
September 30, 1937. Forms 1040B and 
1120NB. 

Last quarterly income-excess profits tax pay- 
ment due for calendar year 1937. Forms 
949, 1040, 1040A, 1041, 1120, 1120H and 1120L. 

Life insurance company income tax return 
due for fiscal year ended September 30. 
Form 1120L. 

Monthly information return of stockholders 
and directors of foreign personal holding 
companies due for November. Form 957. 








December 15, Continued 

Monthly return of transactions in futures due 
for November. 

Monthly returns by clearing houses of sales 
of produce on exchange due for November. 

Nonresident alien individual income tax re- 
turn due for fiscal year ended June 30. 
Form 1040B. 

Nonresident alien individual income tax re- 
turn due (no U. S. business or office) for 
fiscal year ended June 30. Form 1040NB. 

Nonresident foreign corporation income tax 
return due for fiscal year ended June 30. 
Form 1120NB. 

Partnership return of income due for fiscal 
year ended September 30. Form 1065. 

Personal holding company returns due for 
fiscal year ended September 30. Form 1120H. 

Resident foreign corporations and domestic 
corporations with business and _ books 
abroad or principal income from U. S. pos- 
sessions—returns due for fiscal year ended 
June 30 by general extension. Form 1120. 


| 
| 
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December 15, Continued | December 20—— 

















Second quarterly income tax payment due on 
returns of nonresidents for fiscal year ended | December 30—— 
























































1937. Forms 1040B and 1120NB. 












Talking Shop 


(Continued from page 668) 











Imputed Income 


It is a pretty well established editorial fact that 
accountants write few “letters to the editor”. But 
can they talk! It will doubtless be gratifying to Pro- 
fessor Strayer to know that his article on state in- 
come taxes in the October issue has been the topic 
of so much conversation. It is not every 13% page 
monograph that is read. For the most part, no one 
has anything but praise for the effort that must have 
gone into this opus, and the results. But when it 
comes to the part about “Imputed Income,” on page 
622, the accountants and tax lawyers take issue. Not 
because Mr. Strayer refers to something as “an 
accountant’s theory” which is not a theory at all, 
but simply the accountant’s recognition of a fact. 
It is his failure to even note an elemental fact, the 
omission of which is material. The S.E.C. has made 
the whole financial world acutely conscious of 
“omissions of material facts”. The missing fact is 
that realty pays taxes. 

Let us amend Mr. Strayer’s figures by assuming 
that B used $10,000 to build his house on a lot cost- 
ing $1,000. That would leave him $9,000 to put 
into 3% bonds. 

This $270 would, according to Mr. Strayer, be 
“sufficient to meet depreciation and repairs on the 
house”. In the first place, if there is one thing that 
the home owner thinks less of than his “psychic in- 
come”, it’s depreciation on his home. In the next 
place, even if he built the house for sale or rent, 
$270 would not take care of repairs after the first 
year ; and it would not take care of depreciation. 

The hardest hearted revenue agent will allow, 
(nay, insist at times) that a wooden frame house, 
even though it has a brick facing and asphalt roof, 
takes a 3 to 314% rate. But what is much more im- 
portant, the local tax rate on realty runs between 
2 and 3% in every town we know or have heard 
from. Suppose it is 2.4545. Then the tax on $11,000 
will be just $270. So B, receiving income of $270 
from bonds has an offset of exactly that amount. 
While A, with his $600 income from bonds pays non- 
deductible rent, and gets no offset. Of course, if A is 
really smart, he’ll put his $20,000 in tax exempts. 

* ok 

The incorporation of New York Stock Exchange 
members, hitherto forbidden, seems destined to be- 
come a fact quite soon, with the blessing of the S.E.C. 
Naturally grave tax questions are involved and on 
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December 31—— 


Second quarterly income-excess profits tax Monthly information return of ownership cer- Admissions, dues and safe deposit box rentais 
payment due for fiscal year ended June 30. tificates and tax at source on bonds due for tax due for November. Form 729. 
Forms 949, 1040, 1041, 1120, 1120H and 1120L. November. Form 1012. Excise tax on electrical energy, telegraph and 


telephone facilities and transportation of oi} 
by pipe line due for November. Form 727 





March 31. Forms 1040B and 1120NB. Annual information return of stockholders in Manufacturer’s excise tax on lubricating oils 
Stockbrokers’ monthly return of stamp ac- foreign personal holding companies due if fancy wooden matches and gasoline due fo; 
count due for November. Form 8338. company has a fiscal year ended October 31. November. Form 726. 
Third quarterly income-excess profits tax pay- Form 957. Manufacturer’s excise taxes on sales due fo) 
ment due for fiscal year ended March 31. Annual Supplement P net income informa- November. Form 728. 
Forms 949, 1040, 1041, 1120, 1120H and 1120L. tion return of foreign personal holding com- Processing tax on oils due for November. 
Third quarterly income tax payment due on pany due if company has a fiscal year ended Form 932. 
returns of nonresidents for calendar vear | October 31. Form 958. Sugar (manufactured) tax due for November. 


Form 1 (Sugar). 





September 11 the New York Herald Tribune gave 
over two columns to the subject. Messrs. C. A. Gall 
and N. Berkman argued at length as to computa 
tions but seemed to agree that, generally speaking, 
incorporation was desirable tax-wise. 

x OK OK 


The story we have been seeking for nineteen 
years appeared in Collier's dated October first. It has 
an accountant for the hero. The author is James 
Hilton. 


* sy 
7 * 


We had a perfectly swell time at the meeting of 
the District of Columbia Institute of Accountants, 
on September 23. Meeting old acquaintances, mak 
ing new ones, talking shop; verily our favorite indoor 
sport. 

* * 

One movie we do not intend to see is “You Can’t 
Take It With You”. We shudder to think what 
Hollywood could do to this prize play. But if you 
missed the stage version, it may be all right. If 
the income tax episodes are retained you are in for 
a wonderful laugh. 


A young reader in Oskaloosa, Iowa, wrote us an 
excellent letter, inquiring how he could get started in 
public accounting. He told us lots about himself 
Only as a postscript did he mention the most im- 
portant thing. “I can take dictation and type.” If 
he really can do that, not only public accounting but 
any field he wants, is not only open, but waiting for 
him. What American business needs more than tax 
reduction is more male stenographers. And we are 
not kidding! 


Hidden Taxes on Soap 


An ordinary cake of facial soap is taxed by 104 
hidden levies taking a toll of 10.3 per cent of the pur- 
chase price, the Emergency Consumers’ Tax Council 
of New Jersey reports. These hidden taxes, the 
Council says, result from levies on the tallow pro- 
ducer, perfume maker, chemicals manufacturer, 
wrapper factory, soap company, transportation agen- 
cies, soap wholesaler and the retail store. 


Touchdown Tax 


A football gets taxed almost as often as it gets 
kicked, according to a survey made by the National 
Consumers’ Tax Commission, which shows that the 
average pigskin bears 103 hidden taxes alone, 
amounting to 8.9 per cent of its price. 
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PENNSYLVANIA 
First Special Session 


Introductions 


Chain Store Tax.—H. R. No. 19 requests 
the Supreme Court to determine the con- 
stitutionality of the chain store tax act as 
soon as possible. To Rules Committee. 


Delinquent School Taxes.—S. B. No. 20 
provides for the abatement of penalties on 
delinquent school tax in cities and in school 
districts of the first class, if tax is paid in 
four annual installments. -To State Gov- 
ernment Committee. 


Delinquent Tax Penalties.—H. B. No. 26 
and S. B. No. 19 provide for the abatement 
of penalties on delinquent tax on real 
estate except in cities of the first class, if 
tax is paid in five annual installments. 

H. B. No. 33 abates penalties on delin- 
quent tax in all municipalities, except city 
and school tax of Philadelphia, if delinquent 
taxes are paid in five annual installments. 

H. B. No. 68 limits to 4%, the penalty on 
delinquent city and school tax in cities and 
school districts of the first class, beginning 
with the 1939 tax, and abates all other 
penalties in excess of the 4% total. 





NDER the above heading, report will 
be made of the introduction of, and 


action taken on state tax legislation of 


importance to business interests. ‘This 
section will be confined to pending bills 
in state legislatures, and the final report 
will be that of enactment, when the bill is 
listed under the caption “approvals.” This 
feature is made possible through the facili- 
ties of the Commerce Clearing House 
Legislative Reporting Department, which 
furnishes a twenty-four hour reporting 
service on all subjects for all states. 
Copies of the text of any bill reported may 
be obtained for a service charge of one 
dollar per bill. 





Delinquent Taxes—Abatement.—H. B. 
No. 6 provides for the abatement of all 
delinquent taxes on real estate for 1937 
and prior years, if paid prior to April 1, 
1939. 

H. B. No. 20 and S. B. No. 15 provide 
for the abatement of tax penalties on delin- 
quent tax for 1934, 1935, 1936 and 1937, 
provided payments are made in five annual 
installments. 


1938 Sessions of State Legislatures 


| 
| 


Delinquent Taxes—Compromise.—S. Bb. 
No. 30 authorizes a compromise of delin- 
quent taxes on lands and penalties, interest 
and costs before a tax sale and provides 
for a procedure. To State Government 
Committee. 

Delinquent Taxes—Payment.—H. B. No. 
9 provides for a five-year installment plan 
of payment of delinquent taxes on realty 
for years 1934, 1935, 1936 and 1937 and 
abatement of all penalties, if paid under the 
provisions of the act. 

Exemption—Real Property.—S. B. No. 12 
amends Art. 9 of the Constitution to permit 
the General Assembly to exempt from tax- 
ation a uniform value, in money, of the 
total taxable value of each person’s real 
property in any one municipality. To 
Constitutional Committee. 

Fuel Oil Tax.—H. B. No. 53 imposes a 
fuel oi! tax of 3 cents a gallon to be paid 
by distributors, and provides for the licens- 
ing of distributors and methods for collec- 
tions of tax. 


Income Tax.—S. B. No. 4 amends Sec. 1, 
Art. 9, of the Constitution, to provide for 
the levying of income tax and excise taxes 
and also for graduated rates of taxation. To 
Constitutional Changes Committee. 


Listed below are the legislative sessions meeting in 1938, including special sessions continuing 


from 1937. 
in the list. 


Jurisdiction 


Illinois (1st Sp.).... 
Iilinois (2d Sp.) 


Indiana (ist Sp.)...... 
Kansas (ist Sp.)....... 


Kentucky 


Kentucky (1st Sp.)... ‘Mar. 


Kentucky (2d Sp.)..... 


Louisiana 
Massachusetts 


Jurisdiction 
Alberta 
Br. Col’bia (2d Sess. .. 
Dominion Parliament 
Manitoba (Sp.) 
New Brunswick 


Convened 
Arizona (4th Sp.)..... Sept. 15 
Arkansas (ist Sp.).... 
California (1st Sp.).... 
Georgia (ist Sp.)...... 
..May 20 


May 
M 


.- ae 
.Feb. 24 


Adjourned 


Oct. 4 
Mar. 26 
Mar. 12 
Feb. 12 
July 1 

23 July 1 
July 19 July 30 
Feb. Mar. 4 
Mar. 1 
Apr. 9 
May °28 
July 7 
Aug. 24 


Jurisdiction 
Michigan (2d Sp.) ... 
Mississippi 
Mississippi (ist Sp.). 
New Jersey 
New Mexico (ist Sp.). 
New York 


Mar. 10 
Mar. 7 


Nov. 22, °37 


Ohio Grd Sp.).......... 


Rhode Island 
South Carolina 
Virginia 


Canada 


Convened Adjourned 
.Feb. 10 
Cet. 25 
Jan. 27 


9, "37 


Jurisdiction 


Nova Scotia 
Ontario .... 


Quebec 
Saskatchewan 


Convened 


. Aug. 29 
Jan. 4 ; as 
July 6 . 20 
J 


.Aug. 22 
Jan 


Pennsylvania (1st Sp.). July 25 
J 


Convened 


Prince Edward Island. Mar. 





As additional special sessions are called from time to time, they will be included 


Adjourned 
Sept. 16 


an, 11 


5 


North Carolina (2d Sp. ee. 8 
oe. |S re a 


Vv. 29, 
16 


4 
11 
12 


Adjourned 
Apr. 14 
Apr. 
Apr. 

Apr. 

Mar. 
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Sales Tax.—H. B. No. 67 amends Sec. 1, | 
Act of August 5, 1932 (P. L. 45) to pro- 
hibit any city of the first class from passing 
a sales tax. 


Tax Burden Investigation.—S. B. No. 61 
ratifies, confirms and validates the legis- 
lative commission created by S. C. R. No. 
106, approved March 16, 1937, which author- 
ized investigation of tax burdens placed on 
industries in Pennsylvania and other indus- 
trial and mining states. To Labor and 
Industry Committee. 























School Tax—Levy Limitation.—S. B. 
No. 39 amends Sec. 524 of the Public School 
Code of 1911, P. L. 309, as amended, to 
limit the levy of school taxes and to pro- 
vide a method for computation of minimum 
salary in Philadelphia. To Education 
Committee. 


























Approvals 


Assessments—Validation.—H. B. No. 22 
| confirms and validates past levies or assess- 























November, 1938 





ments by school districts of the first class 
and liens filed thereon. Act. No. 13. 

Tax Sales—S. B. No. 14 provides for 
the adjournment and readjournment of 
sales of realty for non-payment of taxes 
in counties of the third class during 1937, 
1938 and 1939. To State Government Com- 
mittee. Act No. 14. 


Tax Sales—Adjournment.—S. S. No. 106 
authorizes adjournment of tax sales sched- 
uled prior to September 30, 1938. Resolu- 
tion No. 5. 













































































Taxation in the Future 


(Continued from page 648) 


this country, during the same period, the maximum 
receipts have exceeded the minimum receipts by 
280%. 

Our tax system is obviously one of the most im- 
portant problems before the country today. If we 
could codrdinate federal, state and local taxes and 
synchronize this system with our economic system, 
it seems certain that greater employment, better 
business and a higher standard of living would result. 


Federal Tax Structure 
Transformed Since 1910 
A shift from customs levies to income taxes, as the 


leading source of revenue, and new revenue measures 
enacted since 1932, have almost completely trans- 




































































































formed the federal tax structure, an analysis of ted- 
eral collections over a period of the past 27 years 
by the Federation of Tax Administrators shows. 


The analysis discloses that in 1910 customs and 
liquor taxes yielded 87 per cent of all federal tax 
revenue, with 99 per cent of the total federal collec 
tions coming from four general sources. In that 
year customs levies brought in 54 per cent and liquor 
taxes 33 per cent of the total tax revenue. The 
tobacco tax furnished 9 per cent of the total, and the 
income tax, levied as an excise tax on corporations, 
produced 3 per cent. 


In 1937, the income tax brought in 44 per cent of 
the total federal tax revenue. The other federal rev- 
enue sources in 1937 and their percentages were: 
tobacco, 12 per cent; liquor, 12 per cent; estate and 
gift taxes, 6 per cent; gasoline, 4 per cent; cus 
toms, 10 per cent; miscellaneous taxes, including ex- 
cise levies on “luxuries” and regulatory taxes on 
such articles as oleomargarine and cocoanut oil, 12 
per cent. 


The importance of the levies in terms of dollars 
is shown by the 1937 figures on taxes collected for 
the first time in 1932 or later. Gasoline taxes in 1937 
amounted to $196,533,000, while liquor tax revenues, 
revived with the repeal of prohibition in 1933, brought 
in $594,245,000. 


The income tax showed the “greatest elasticity” 
to periods of economic depression and prosperity, 
the Federation’s figures point out. Income tax col- 
lections in 1931 accounted for 66 per cent, or 
$1,860,040,000, of total federal tax revenue, as com- 
pared with 69 per cent, or $3,956,936,000 of the rec- 
ord 1920 collections totalling $5,736,213,000. This 
was after the war-time regulatory taxes had been 
repealed and personal income rates slashed in rev- 
enue acts of the 1920’s. 


The decline in customs revenues after 1925 is 
attributed to restrictive tariff rates and a general 
slipping of international trade. 


Unfair Taxes 


According to the American Petroleum Institute a 
recent nation-wide survey reveals that nearly twice 
as many people think a tax on gasoline is unfair as 
think income taxes are, and twice as many think 
taxes on cigarettes unjust as think an impost on 
beer and liquor is. 








Some Thoughts Concerning Termi- 
nation of Tax Exemption 


(Continued from page 655) 

they more than made up in the higher prices they 
obtained in the sale of their bonds. Under such 
circumstances, the reciprocal immunity of state and 
federal bonds from taxation caused no great incon- 
venience or loss of revenue to, or any real inequity 
in, the taxing systems of either the federal or state 
governments. In the early decades of the Republic, 
when the states were extremely jealous of the powers 
of the Federal Government and there was fear of 
discriminatory taxation against the Federal Gov- 
ernment, there might even have been some practical 
advantage in recognizing immunity from taxation 
inherent in the obligations of the Federal Govern- 
ment so as to avoid the need of judicial examination 
of numerous state tax laws for the purpose of deter- 
mining delicate questions of discrimination. At a 
time when government bonds were almost invariably 
free from the taxing power of the issuing govern- 
ment, taxation of federal obligations by the state and 
of state obligations by the Federal Government 
might in a sense have been regarded as prima facie 
discriminatory. 

sut the situation is wholly different today. As 
progressive income taxes are coming more and more 
to be relied upon as sources of governmental rev- 
enues, it is becoming less and less common for gov- 
ernments to make their own bonds wholly free from 
their own taxing power. It is generally recognized 
that the principle of progressive taxation simply 
cannot be reconciled with the existence of tax- 
exempt securities. A prudent government cannot 
afford to issue securities which are more valuable 
to persons of great means than to persons of modest 
means. Since it can no longer be regarded an essen- 
tial or customary characteristic of a government 
obligation that it be free from the taxing power of 
the issuing government, the question of immunity 
from taxation obviously requires re-examination in 
light of the altered facts of public finance. General 
income taxes cannot be regarded as prima facie dis- 
criminatory against the holders of government obli- 
gations, federal or state. 

As a matter of fact there are few informed students 
of public affairs who would today attempt to justify 
the issuance of completely tax-exempt securities or 
the immunity of federal and state securities from 
reciprocal non-discriminatory taxation. Republican 
as well as Democratic Presidents have urged the 
abolition of tax-exempt securities. Respective Sec- 
retaries of the Treasury under successive adminis- 
trations have recommended action to end tax-exempt 
privileges as economically unsound and politically 
unnecessary. Economists generally have regarded 
tax-exempt privileges as wholly inconsistent with 
any rational system of progressive taxation. 

No one would question that the Federal Govern- 
ment should not have the power to tax in a manner 
which would destroy or seriously interfere with the 
exercise of state functions or that state or local 
governments should not have the power to tax in 
a manner which would destroy or seriously inter- 
tere with the exercise of the functions of the Federal 
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Government. Although those are the basic consti- 
tutional principles upon which the existence of tax- 
exempt securities is supposed to rest, no one could 
seriously urge that the non-discriminatory taxation 
of income from federal obligations by the states or 
of income from state and municipal obligations by 
the Federal Government would offend those basic 
constitutional principles. Such taxation would 
offend at most a mistaken application by the Court 
of those basic principles before the economic inci- 
dences of graduated income taxation were clearly 
perceived or definitely understood. 


The “Power to Tax Is the 
Power to Destroy” Doctrine 


Much of the judicial difficulties regarding tax- 
exemption stem from tearing out of its context 
Marshall’s dictum in McCulloch v. Maryland, (1819), 
4 Wheat. 316, 431, that “the power to tax involves 
the power to destroy.” But there Marshall was deal- 
ing with a discriminatory state tax upon notes issued 
by the Bank of United States, and the decision of 
the Court was unanimous. In Weston v. Charleston, 
(1829), 2 Pet. 449, Marshall writing the opinion for 
a court divided four to two also invalidated a munici- 
pal tax on the income from personal property which 
expressly exempted state and municipal obligations 
but which expressly included income from federal 
obligations. Such a statute certainly could fairly 
be regarded as discriminatory. In McCulloch v. 
Maryland. Marshall had quite clearly indicated that 
while he feared state taxation being used to obstruct 
the exercise of federal power, he had no similar fear 
regarding the effect of federal taxation upon the 
states because the “people of all the states, and the 
states themselves, are represented in Congress, and, 
by their representatives, exercise this power.” ° 


Taxation of Salaries of 
Iederal Employees 


In Dobbins v. Commissioners, (1842), 16 Pet. 435, 
after Marshall had left the Court, it was held that 
a state could not tax the salary of an employee of 
the United States. In Collector v. Day, (1870), 11 
Wall. 113, a divided court ignored the distinction 
that Marshall himself had made and held that the 
same principle made it impossible for the Congress 
to tax the salary of a state judicial official. In United 
States v. Railroad Company, (1872) 17 Wall. 322, a 
divided court held that the Congress could not tax 
interest on railroad bonds owned by a municipality. 
And finally in Pollock v. Farmer's Loan and Trust 
Co., (1895) 157 U. S. 429, the Court held the Con- 
gress could not tax interest from municipal bonds, 
privately owned. 


The Sixteenth Amendment 


The Sixteenth Amendment authorized the Con- 
gress to levy taxes “on income from whatever source 
derived.” But the Supreme Court in Evans v. Gore, 
(1920) 253 U. S. 245, over the protest of some of its 
most distinguished members, held that the only 
effect of the amendment was to remove the require- 





® McCulloch v. Maryland, (1819) 4 Wheat. 316, 435. 








































































































































































































































































































ment for an apportionment among the states of 
taxes laid upon income and that the income tax could 
not be applied to the income of a federal judge ap- 
pointed before the enactment of the income tax 
statute. Although it has been assumed that the tax 
could not be imposed upon income from state and 
municipal bonds,’ the fact is that the Congress had 
not since the ratification of the Sixteenth Amend- 
ment attempted directly to tax such income. 

Even before the Sixteenth Amendment became a 
part of the Constitution, the Supreme Court had 
upheld a federal excise tax on corporations measured 
by net income from all sources, including income 
from tax-exempt bonds,’ and since the ratification of 
the amendment it has also upheld State excise taxes 
on corporate income similarly measured.® The Court 
has also held that capital gains realized from the 
sale of tax-exempt securities are subject to the fed- 
eral income tax?® and that tax-exempt securities 
should be included in the assets of an estate subject 
to the federal estate tax.11 Only recently the Court 
has held that the income derived by an oil company 
from a lease of state-owned school lands was subject 
to the federal income tax,” although the Court found 
it necessary to overrule specifically two similar cases 
decided the other way.”* 

Hereafter, the Court declared, “regard must be 
had to substance and direct effects” and the test in 
these cases will now be whether or not there is in 
fact a “direct and substantial interference” with the 
functions of government. The effort of the Supreme 
Court “in this difficult field” is to use what Chief 
Justice Hughes called “the practical criterion,” when 
he spoke for the Court in sustaining a state gross 
receipts tax upon the proceeds of a contract with the 
Federal Government.'* The plaint of the special 
pleader that for the Supreme Court to uphold a non- 
discriminatory federal income tax on securities and 
salaries would shake the structure of our federal 
system to its very foundations and shatter the sym- 
bolism of States’ Rights is not likely to be well 
received. The question is necessarily one of degree 
where the burden is not imposed directly upon the 
state or municipality or upon its property or its 
revenues. The President’s proposal recognizes this 
elementary principle and consequently is limited to 
the suggestion that the income received by a private 
individual or corporation should not be exempt from 
a general net income tax simply because it is derived 
from a federal, state, or municipal bond or office. 


Taxable Income from 
Non-Taxable Source 
The principle that income is not constitutionally 


free from taxation because the source from which it 
is derived is beyond the taxing power is now well- 





7 National Life Insurance Co. v. United States, (1928) 277 U. S. 
508. 


8 Flint v. Stone Tracy Co., (1910) 220 U. S. 107. 

® Pacific Co. v. Johnson, (1932) 285 U. S. 480; Educational Film 
Corp. v. Ward, (1931) 282 U. S. 379. 

” Willcuts v. Bunn, (1931) 282 U. S. 216. 

1 Greiner v. Lewellyn, (1922) 258 U. S. 384. 

12 Helvering v. Mountain Producers’ Corporation, (1938) 303 
U. S. 376. 

13 Burnet v. Coronado Oil & Gas Co., (1932) 285 U. S. 393, and 
Gillespie v. Oklahoma, (1921) 257 U. S. 501. 

14 James v. Dravo Contracting Company, (1937) 302 U. S. 134. 





678 THE TAX MAGAZINE 





November, 1938 


established.'®° In an address which I made last May 
before the Federal Bar Association it is demon- 
strated that recent cases constitute a distinct depar- 
ture from and that their reasoning is fundamentally 
irreconcilable with the dogma of the Pollock case 
that income from municipal bonds can not be taxed 
because of the immunity of the source of the income.’® 

On the firm basis of the cases decided at the term 
of the Supreme Court just ended ** it may be assumed 
that the only reason which might impel the Court 
to refrain from expressly overruling this phase of its 
past decision in the Pollock case is the fact that many 
persons have acquired tax-exempt securities believ- 
ing that under the decisions of the Court they could 
not be taxed on the income from such securities. 
3ut that reason would lose its force if the Congress 
by statute provided that income from securities here- 
after issued by states or any subdivision or instru- 
mentality thereof should be subject to federal 
non-discriminatory income taxes and that income from 
obligations hereafter issued by the federal govern- 
ment or any agency or instrumentality thereof 
should not be exempt from the non-discriminatory 
income tax laws of the several states. There can, 
of course, be no question of the power of Congress 
to subject federal bonds to state taxation just as it 


has power to subject stock in national banks to state 
taxation."® 


The Port of New York Authority Case 


The case for ending income tax exemption of 
public employees by statute can not be better put 
than it was by Mr. Justice Stone in delivering the 
opinion of the Supreme Court that the imposition of 
a federal income tax on salaries received by em- 
ployees of the Port of New York Authority did not 
place an unconstitutional burden on the states of 
New York and New Jersey,’® when he said: 

“A non-discriminatory tax laid on their net income, in 
common with that of all other members of the community, 
could by no reasonable probability be considered to_pre- 
clude the performance of the function which New York 
and New Jersey have undertaken, or to obstruct it more 
than like private enterprises are obstructed by our taxing 
system. Even though, to some unascertainable extent, the 
tax deprives the states of the advantage of paying less 
than the standard rate for the services which they engage, 
it does not curtail any of those functions which have been 
thought hitherto to be essential to their continued existence 
as states. At most it may be said to increase somewhat 
the cost of the state governments because, in an interde- 
pendent economic society, the taxation of income tends to 
raise * * * the price of labor and materials. The effect 
of the immunity if allowed would be to relieve respondents 
of their duty of financial support to the national govern- 
ment, in order to secure to the state a theoretical advan- 
tage so speculative in its character and measurement as 
to be unsubstantial. A tax immunity devised for protection 
of the states as governmental entities cannot be pressed so far.” 





% People ex rel. Cohn v. Graves, (1937) 300 U. S. 308: Hale v. 
State Board, (1937) 302 U. S. 95; Adams Manufacturing Company 
v. Storen, (1938) 58 Sup. Ct. 913. 

1% Wenchel, (1938) ‘‘Legal Aspects of Tax Exempt Privileges,”’ 
address before the Federal Bar Association, printed in 83 Cong. 
Rec. No. 107, May 25, 1938. 

1 See, in addition to those cited above, Helvering v. Gerhardt, 
(1938) 58 Sup. Ct. 969; Helvering v. Therrell, (1938) 303 U. S. 
218; Allen v. Regents of the University System of Georgia, 
(1938) 58 Sup. Ct. 980; Mason v. Tax Commission, (1937) 302 
U. S. 186; Atkinson v. Tax Commission, (1938) 303 U. S. 20; 
Helvering v. Bankline Oil Company, (1938) 303 U. S. 362; Schuy- 
kill Trust Co. v. Pennsylvania, (1938) 302 U. S. 506. 

18 Van Allen v. Assessors, (1865) 3 Wall. 573. 

% Helucring v. Gerhardt, supra. 
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Hurricane Losses—Deductibility 


SECTION 23 (e) of the Revenue Act of 1938 provides 
that in computing net income there shall be allowed 
as deductions: 

(e) Losses by individuals——In the case of an individual, 
losses sustained during the taxable year and not compen- 


sated for by insurance or otherwise— 
* * * * ok 


(3) of property not connected with the trade or business, 
if the loss arises from fires, storms, shipwreck, or 
other casualty, or from theft. No loss shall be al- 
lowed as a deduction under this paragraph if at the 
time of the filing of the return such loss has been 
claimed as a deduction for estate tax purposes in the 
estate tax return. 

And Sec. 23 (f) provides for the deduction of cor- 
poration losses not compensated for by insurance 
or otherwise. 

There is no question that a hurricane loss is a 
“loss from storm” deductible by an individual pur- 
suant to Sec. 23 (e). In Whipple v. U. S.1 the District 
Court of Massachusetts decided that loss from dam- 
age to trees in residence grounds caused by an ice 
storm in 1921 was deductible by the individual owner. 
The amount allowed was based on the testimony 
of competent witnesses. The Commissioner had 
allowed only the expense of clearing up the debris. 

Hence, individuals who sustained losses in the 
recent New England hurricane and tidal wave can 
deduct the losses sustained to personal property “and 
not compensated for by insurance or otherwise.” 
Such losses might involve trees, automobiles, build- 
ings, etc. 

Assuming that there is no compensation present, 
the amount of the loss deductible is open to ques- 
tion. In Helvering v. Owens et al.,? the Second Cir- 
cuit affirmed the Board and held that where a pleas- 
ure car was damaged by collision (casualty) the 
deductible loss was to be measured by the cost of 
the automobile and its value after the collision. The 
Court overruled the Commissioner’s contention that 
the loss should be limited to the difference between 
the value of the automobile before the collision and 
its value after the collision. The Government has 
asked the Supreme Court for certiorari (Docket 180). 


11 ustc f 304; 25 Fed. (2d) 520. 
* 384 CCH { 9167: 95 Fed. (2d) 318. 











3ut in Helvering v. Obici et al.,? the Fourth Circuit 
refused to follow the Second Circuit, and held that 
where taxpayers sustained a loss in 1933 as a result 
of the destruction by storm of a boat, boat house, 
and pier acquired in 1925, the deduction for loss was 
limited to the depreciated cost of the assets although 
no depreciation deduction had previously been allow- 
able under the law. The taxpayers have asked for 
certiorari (Docket 318). 


Until the matter is definitely settled by a Supreme 
Court decision, taxpayers are warranted in following 
the Second Circuit’s Owens decision and deducting 
cost less value after the hurricane. 


Processing Tax Board of Review 


Title VII of the Revenue Act of 1936 makes pro- 
vision for the refunding of taxes paid under the Agri- 
cultural Adjustment Act. Section 902 prescribes the 
conditions on allowance of refunds; Section 903 covers 
the filing of claims; and Section 906 provides for a 
Board of Review, to be chosen from the Treasury 
Department, and to have jurisdiction to reveiw the 
allowance or disallowance by the Commissioner of 
claims for refund. 


The Board, at present consisting of seven members 
although nine can be appointed, has been function- 
ing for some time. It has already acted upon some 
thirty-nine cases, as to which orders of dismissal 
have been entered in view of the provisions of Sec- 
tion 903 of the 1936 Act. This section provides in 
part as follows: 

No refund shall be made or allowed of any amount paid 
by or collected from any person as tax under the Agricul- 
tural Adjustment Act unless, after the enactment of this 
Act [Revenue Act of 1936, which was enacted June 22, 
1936], and prior to July 1, 1937, a claim for refund has 
been filed by such person in accordance with the regula- 
tions prescribed by the Commission with the approval of the 
Secretary. 

The orders of dismissal resulted largely from fail- 
ure of the claims to come within the above pro- 
visions. It is expected that decisions on the merits 
will soon begin to be promulgated by the Board, but 
it would appear that these will be largely factual, 


3 384 CCH ff 9360; 97 Fed. (2d) 431. 
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and that allowance or disallowance of a claim by the 
Board will depend upon a consideration of all the 
facts in a given case. 














Treasury Department Surveys 
Tax Exempt Securities 














The Treasury Department, in cooperation with the 
Bureau of the Census, recently completed a detailed 
survey of federal, state, and local securities exempt 
from federal income tax outstanding as of June 30, 
1937. The securities covered are of two classes: 
Those the interest on which is exempt from the 
normal federal income tax only—generally referred 
to as partially tax exempt securities—and those the 
interest on which is exempt from the surtax as well 
as the normal tax—generally referred to as wholly 
tax exempt securities. 

The survey contains an analysis of trends in the 
volume of tax exempt securities outstanding and in 
the amounts of interest accruing thereon. The 
analysis is presented nationally, and is also broken 
down in part by the geographical location and type 
of the issuing units. 

Data are presented with respect to the gross 
amount of tax exempt securities outstanding and 
with respect to the amounts held by governments, 
their sinking, trust and investment funds, their agen- 
cies, and by Federal Reserve banks, none of which 
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is in a position to take advantage of the tax exempt 
features of such securities. 


There is appended to the report a memorandum 
summarizing the available data with respect to the 
ownership of tax exempt securities by private in- 
vestors. 


The survey shows that on June 30, 1937, there was 
a gross volume of $65,648,000,000 in interest-bearing, 
tax exempt securities, of which $36,591 ,000,000 were 
wholly exempt, and $29,057,000,000 were partially 
exempt. 

However, on the basic date, interest-bearing se- 
curities held by (a) the Federal Government and 
federal trust funds and agencies, (b) Federal Ke- 
serve banks, (c) state and local sinking funds, (d) 
state and local trust and investment funds, and (e) 
territorial and insular sinking funds amounted to 
$15,126,000,000 ($8,624,000,000 wholly exempt, and 
$6,502,000,000 partially exempt), or a net of 
$50,522,000,000 subject to tax. 

An official announcement states, “The report has 
not been printed for general distribution, but a few 
copies are available for public officers and for pub- 
lications which wish to make use of the data.” 


Outlook for Federal Tax Revision 


“The Administration’s program of business and 
financial legislation to be submitted to the next ses- 
sion of Congress was revealed recently by informed 
officials as likely to include, among other items, 
essential tax revision legislation, which probably will 
bring up a discussion of the undistributed profits tax 
theory and of increases in individual income taxes. 


“Officials directly concerned with the tax revision 
problem already have conferred with congressional 
leaders on taxes, and a tentative agenda of specific 
tax subjects, including processing, social security, 
excise and general corporation income taxes, and the 
taxation of tax exempt securities and governmental 
salaries, has been generally agreed upon. 


‘However, there is still a possibility that the bud- 
get may call for additional revenue through increases 
in individual income taxes, and the President may 
reopen the undistributed profits tax issue by a de- 
mand for its complete restoration, although Admin- 
istration leaders are predicting that the tax program 
will be confined to absolute essentials.”—Wall Street 
Journal, October 5, 1938. 





Effect of Tax Exemption 
on Government Debt 


Presenting the results of a study of the debt posi- 
tion of the 175,000 governmental units in the United 
States, the Committee on Debt Adjustment of the 
Twentieth Century Fund recently made public a 
recommendation that “further new and refunding 
issues of securities by the federal, state and local 
governments should not carry exemption from in- 
come taxes.” 


Tax exemption, the Committee claims,” makes it 
unhealthily easy for government bodies to go into 
debt” because they can get money at a lower rate 
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of interest than otherwise. It also makes debt in- 
vestments too attractive to wealthy people who can 
best afford to run the risks of direct ownership in 
stocks, real estate and other equities. 

The Fund’s study of the American government 
debt structure during the post-war period discloses 
three changes of great importance which have re- 
cently taken place: (1) while the federal govern- 
ment debt has been increasing rapidly since the 
depression began, the debts of state and local govern- 
ments have actually declined since 1933; (2) the 
enornious increase in the debt owed by the federal 
government has been considerably offset by greatly 
increased holdings of cash and claims against assets 
of government agencies—-which make the simple 
“national debt” figures misleading; and (3) banks, 
life insurance companies and other credit institutions 
have bought almost all the new issues of government 
bonds, which means that the savings of individuals, 
lowing through such institutions, have gone almost 
entirely into government bonds in recent years. 

In connection with its recommendation on tax 
exemption, the Committee, under the Chairmanship 
of J. Lionberger Davis, Chairman of the Board of 
the Security National Bank Sav ings and ‘Trust Com- 
pany of St. Louis, says: 


The abolition of tax exemption on issues now outstand- 
ing is, of course, impossible. But President Roosevelt and 
certain leaders in Congress deserve support of their pro- 
posal to prohibit future issues of tax exempt securities. 
Such a prohibition should be made immediately; and, if 
constitutional changes prove necessary, an amendment for 
the purpose should be adopted as soon as possible. It will 
of course be many years before all the tax exempt issues 
now outstanding can be retired. But if new and refunding 
issues carry no tax exemption, the diversion of new savings 
from direct ownership to debt investment can be largely 
corrected within a few years. 


Accountants’ Committee 
Recommends Tax Revision 


“The Committee on Federal Taxation of the Amer- 
ican Institute of Accountants has presented a num- 
ber of significant proposals for revision of the 
federal corporate income tax. Adoption of several 
of these recommendations would partially correct 
one of the chief defects inherent in the present tax, 
i.e., the wide fluctuation in the volume of receipts 
from one year to another. 

“The Institute would take the following steps: (1) 
The principle of carrying forward losses would be 
restored to the Revenue Act... ; (2) Consolidated 
returns would be made mandatory, with the taxa- 
tion of intercorporate dividends eliminated; (3) The 
remainder of the undistributed profits tax principle 
still retained in the law would be eliminated ; (4) The 
provisions of the law governing ‘last-in-first-out’ 
inventory valuation would be broadened. 

“The adoption of these recommendations, as well 
as others, advanced by the Committee, relating to 
the taxation of individuals’ capital gains and losses 
and other subjects, would almost certainly reduce 
tederal revenues from these sources. This would 
bring about a further sharp increase in the size 
of the federal deficit. 
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“A return to a balanced budget is not conceivable 
while governmental expenditures continue at their 
present fantastic level. If a reduction in ex- 
penditures can be achieved while taxation is held at 
present levels, a marked reduction in the deficit and, 
in time, a balancing of the budget should become 
possible.”—Journal of Commerce, October 4, 1938. 


*Penniless Motorists” 


If the tax collector visited one day each year 
all the motorists in the United States and collected 
in cash the average of $53 they pay annually in 
automotive taxes, the motorists would be left literally 
penniless. 

Money in circulation averages about $50 per cap- 
ita, and if the automotive taxes were collected in one 
lump sum each year, the cash resources of most 
motorists would be exhausted completely. 

If car owners paid their taxes in that manner, 
points out the American Petroleum Industries Com- 
mittee, they would realize more clearly how the 
nickels and dimes that they pay in gasoline taxes 
accumulate during the course of a year. In 1937, 
the burden of federal and state gasoline taxes aver- 
aged $32.31 per motor vehicle. 

Gasoline taxes paid annually amount to one whole 
week’s wages of more than half of the nation’s 
motorists. For one whole week each year they are 
made penniless by gasoline taxes. 
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Accounting for Property Taxes 
(Continued from page 658) 


ported by Detroit Trust Company v. City of Detroit, 
248 Mich. 612, 227 N. W. 715. 

To add to the confusion, the writer has at hand a 
property tax biil for real property in County of 
Wayne, City of Detroit, which indicates that the 
fiscal year of the county is from December 1, 1937, 
to November 30, 1938, and the city fiscal year is from 
July 1, 1937, to June 30, 1938. Taxes are billed as 
1937 taxes in both instances. Subsequent to the 
above, the Internal Revenue Department issued IT 
2995, CB XV-2, 137 and quotation is made therefrom 
as follows: 


“The Bureau, in pursuance of the rule laid down in United 
States v. Anderson, supra, has consistently held that the 
event which determines the liability for property taxes is 
the ownership of the property on the day as of which the 
assessment is made under the State Law. The compiled 
laws of Michigan provide in general that personal property 
shall be assessed to the owner with respect to its value 
as of the second Monday in April of each year. Although 
no specific date as to when real property shall be assessed 
is prescribed by State statute, it appears that a uniform 
date as of which assessment is made, based on the owner- 
ship of property on the second Monday in April applies to 
both personal and real property. (See generally Rothschild 
v. Begole, 105 Mich. 388, 63 N. W. 309 and Section 3412 of 
the Compiled Laws of Michigan, 1929.) The conclusion 
reached is consistent with the position of the Michigan 
State Tax Commission. The general rule as to the date 
of assessment is, however, subject to exception in the case 
for those cities which operate under special charters. It is 
held that, in general, taxpayers in Michigan who keep their 
books of account on the accrual basis, should accrue both 
personal and real property taxes as of the second Monday 
in April for federal income tax purposes. It is further held 
that taxpayers in cities which operate under special char 
ters should accrue their property taxes as of the assessment 
day described by such charters.” 


While it is true that the ruling of the Internal 
Revenue Department is consistent with rulings in 
other states and with decisions of the Supreme Court, 
it would appear that their decision conflicts directly 


with the opinion rendered by the Attorney General 
in the State of Michigan. 


Minnesota 


In one of the early general council memoranda it 
was held that real estate taxes incurred by the laws 
of Minnesota constituted an accrual on the day of the 
delivery of the tax list from the county auditor to 
the county treasurer. However, after review of the 
matter the Internal Revenue Department revised 
this position in GCM 7235, CB VIITI-2, 197, and the 
present rule is that in the State of Minnesota the 
liability for real and personal property taxes is in- 
curred on May 1 of each year and accordingly such 
taxes accrue on that date for income tax purposes, 
GCM 1236, CB VI-1, 63 is revoked. A taxpayer on 
the accrual basis who purchased real property in 
Minnesota on August 1, 1927, may not set up as of 
December 31, 1927, an accrued liability for 1927 prop 
erty taxes thereon and deduct the amount thereof in 
his 1927 income tax return. 
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Missouri 


In Missouri, distinction should be made between 
real and personal property taxes and ad valorem 
taxes. Ad valorem taxes, imposed on the stock of 
merchants, are of a different period depending upon 
the city. A license is furnished to merchants which 
indicates the date of the expiration of the license. 
As to real property and personal property other than 
the stock of merchants in Missouri, liability for real 
and personal propertv taxes is incurred by reason 
of ownership of property on the first day of June 
of each year and such taxes accrue on that date for 
federal income tax purposes. The Internal Revenue 
Department so held in IT 2835, CB XIV-1, 64. 


Montana 


Tax on both real and personal property in the 
State of Montana, in 1930, was assessed as of the 
first Monday of March of that year and was due on 
November 30, 1930. The taxpayer, however, was 
required to pay only one-half the total tax on that 
date and one-half on May 31, 1931. Ownership of 
property in the State of Montana on the first Monday 
of March of each year is the event which determines 
the liability for both real and personal property taxes. 
Real and personal property taxes in Montana accrue, 
therefore, for federal income tax purposes on that 
date, IT 2647, CB XT-2, 83. 


Nebraska 


In the syllabus by the clerk in Wood, County 
Treasurer v. McCook Water Works Company, et al., 
97 Neb. 215, 149 N. W. 417, it is stated that the law 
as to the assessment of personal property is con 
strued to mean that such property shall be listed 
and assessed with reference to the quantity held or 
owned on the first day of April in the year by which 
the company is required to be listed. As to liability 
for real estate taxes, the property taxes in the State 
of Nebraska are incurred by reason of ownership of 
property on April 1 of each year, such taxes accruing 
on that date for federal income tax purposes, IT 2849, 
CB XIV-1, 60. 


New Jersey 


Under the provisions of the statute there appears 
to be no doubt that insofar as personal property taxes 
are concerned, they should be accrued as of October 
1 of each year by the individual who is personally 
liable therefor. It was held by the Supreme Court 
of New Jersey in Hann v. State Board of Taxes and 
Assessment, 147 Atl. 724, that the person against 
whom personal property taxes were assessed as of 
October 1, 1927, is liable for such taxes even though 
the property was disposed of prior to 1928, the year 
for which the taxes were assessed. In respect to 
real property the statutes provide, as in the case of 
personal property, that the taxes shall be assessed to 
the owners with reference to the amount owned on 
the first day of October of each year. Accordingly 
it has been held that, in the state of New Jersey, 
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liability for both personal property tax and real prop- 
erty taxes is incurred on October 1 of each year. 
Accordingly, for federal income tax purposes, such 
taxes accrue on that date. Refer to GCM 15305, 


CB XIV-2, 80. 
North Carolina 


There are two classes of property taxes in this 
state,—tangible property tax and intangible property 
tax. The question of the proper accrual date of real 
and tangible personal property tax under the North 
Carolina Machinery Act was settled in GCM 18929, 
CB XVI-38,4 in which it was held that property 
taxes in North Carolina should be accrued on April 
1 by taxpayers whose books of account are kept on 
an accrual basis, beginning with taxes assessed as 
of April 1, 1937. However, the 1937 Revenue Act 
imposed a tax on intangible personal property for 
state purposes and the law provided that all taxes 
assessed under the law would be due and payable on 
the fifteenth day of March, 1938, and annually there- 
after. In respect to tax liability under this act, the 
tax shall accrue on intangibles owned by the tax- 
payer on the December 31, preceding. Intangible 
personal property tax is based on ownership as of 
December 31, 1937, and annually thereafter. The 
Internal Revenue Department held that ownership 
of intangible personal property on December 31, 
1937, fixed the date on which the liability was in- 
curred under the rule laid down in the United States 
v. Anderson case, supra. A taxpayer who keeps his 
books on an accrual basis should, therefore accrue 
tangible personal property tax as of December 31, 1937, 
and on the last day of December annually thereafter. 
Inasmuch as the tax on intangibles is separate and 
distinct from the regular personal property tax levied 
by the North Carolina Machinery Act, it is important 
to see that these taxes are not confused, as the 
accrual dates are different. (Refer to GCM 20025, 
1938-18-93 16.) 


Ohio 


In Ohio the accrual dates for real and personal 
property taxes are different. Personal property tax 
returns filed in the State of Ohio are similar to in- 
come tax returns and require that most of the figures 
be taken from the federal income tax return. The 
Internal Revenue Department held in IT 2632, CB 
X1I-2, 74, that liability for personal property tax ac- 
crued on January 1, and accrual should be made from 
that date. A different ruling applies in respect to real 
property taxes. In GCM 8218, CB IX-2, 106, the In- 
ternal Revenue Department held that real property 
taxes should be accrued from the second Monday in 
April. 


Oklahoma 


The question as to the liability for property tax 
was considered by the Supreme Court of Oklahoma 
in Board of Commissioners of Coman County v. The 
Central Baptist Church, 276 Pac. 726. In that case it 
was held that real estate which is taxable in the 
name of the owner thereof on January 1 of any year 
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does not change its tax status for the current year 
by reason of a voluntary transfer of title of such real 
estate after January 1 to such a corporation whose 
property is exempt. Another case in point is Jn re 
Sinclair Standard Oil Company, 53 Pac. (2d), 21, in 
which it was held that the taxable status of personal 
property in Oklahoma for the purpose of assessment 
is fixed as of January 1. The Internal Revenue De- 
partment therefore, held that under the law of Okla- 
homa ownership of property on January 1 is the 
event which fixes the liability for taxes thereon, but 
not in the case of unmanufactured farm products 
which are assessed and valued as of the preceding 
May 31. It was held therefore that Oklahoma real 
and personal property taxes accrue as of January 1 
and that taxes on unmanufactured farm products 


accrue as of May 31. (Refer toGCM 18828, CB XVI.) 


Oregon 


It was held in Crown Willamette Paper Company v. 
Commissioner, 14 BTA 133, that property taxes in 
Oregon accrue on assessment date, March 1. These 
taxes are levied for payment in the following year. 


South Dakota 


Liability for real and personal property taxes in 
South Dakota is incurred by reason of ownership of 
property on May 1 of each year. Such taxes accrue 
on that date for federal income tax purposes. The 
modifications of the law made by the South Dakota 
Legislature in 1931 and 1933 do not change either 
the month or day of the month as of which real and 
personal property shall be assessed. This fact is 
stated in IT 2850, CB XTV-1, 61. 


Texas 


One of the leading cases on the subject of property 
tax liability which is most frequently cited in other 
opinions is Texas Coca-Cola Bottling Company v. 
Commissioner, 30 BTA 736, a summary of the opinion 
follows: 


“Where under the laws of the State of Texas, liability for 
city, school, state and county taxes accrued as of January 1, 
1928 and is determined by the ownership of the property 
on that date and where petitioner acquired the property 
on March 1, 1928, and paid the taxes for that year, held, 
that the expenditure for the payment of the taxes become 
a part of the cost of the property and is not deductible 
under Section 23 of the Revenue Act of 1928.” 


Summary 


To summarize the subject—it will be noted from 
the above that the Internal Revenue Department and 
the Courts have consistently held that the liability 
for property taxes arises on assessment day. If this 
is correct for tax purposes, it is obviously correct for 
accounting purposes. It is recommended, therefore, 
that tax accruals on balance sheets be established on 
the basis outlined above regardless of the fiscal year 
of the state, city or county and regardless of any 
other date which may appear upon the tax bills. 























































































































































































































































































































































































































Capital Gains and Losses.—Under section 117 (a) 1 of 
the Revenue Act of 1938, which excludes from the term 
“capital assets” “property, used in the trade or business, 
of a character which is subject to the allowance for de- 
preciation provided in section 23 (1),” the gain derived or 
loss sustained upon the sale of improved real property used 
in trade or business constitutes a capital gain or loss in so 
far as such gain or loss is allocable to the land and an 
ordinary gain or loss in so far as allocable to the depreciable 
improvements.—I. T. 3217, 1938-39-9554 (p. 2). 


Carriers’ Taxing Act of 1937—Who Are Employers.— 
The O Transportation Co., which is owned by the N Rail- 
road Co., a “carrier” within the meaning of section 1 (i) 
of the Carriers’ Taxing Act of 1937, and which operates 
busses and trucks in connection with the transportation of 
passengers and property by railroad, is an “employer” 
within the meaning of section 1 (a) of that Act.—C. T. 12, 
1938-38-9549 (p. 9). 


* % * 


The Y Icing Co., which is owned by the same interests 
that control the N Railroad Co., a “carrier” within the 
meaning of section 1 (i) of the Carriers’ Taxing Act of 1937, 
and which performs services (other than “casual’’) in con- 
nection with the refrigeration and icing of property trans- 
ported by railroad, is an “employer” within the meaning of 
section 1 (a) of that Act.—C. T. 13, 1938-38-9550 (p. 11). 


Exemptions from Tax on Corporations—Educational 
Organization.—An educational organization otherwise ex- 
empt from payment of federal income taxes should not be 
denied exemption merely because control is vested in the 
members of a single family where the salaries paid to 
officers, including members of such family, are reasonable 
in amount. 


I. T. 2933 (C. B. XIV-2, 117 (1935)), modified.—I. T. 3220, 
1938-40-9562 (p. 4). 


Income for Benefit of Grantor—Art. 167-1, Regulations 
86 and 94 Further Amended.—Subdivisions (b) of articles 
167-1 of Regulations 86 and 94, as amended by Treasury 
Decision 4759, approved September 7, 1937 [I. R. B. 
XVI-37, 7 (1937)], are further amended to read as follows: 


(b) Test of taxability to the grantor.—The test prescribed by 
the Act as to the sufficiency of the grantor’s retained interest in 
the trust income, resulting in the taxation of such income to 
the grantor, is whether he has failed to divest himself, both 
permanently and definitively, of every right which might, by any 
possibility, enable him to have such income, at some time, dis- 
tributed to him, either actually or constructively. Such a dis- 
tribution to the grantor occurs within the meaning of section 
167 if the income is paid to him or to another in obedience to his 
direction or if the income is applied in payment of premiums 
upon policies of insurance on the grantor’s life. 


For the purposes of this article, the sufficiency of the grantor’s 
retained interest in the income is not affected by the fact that 
the grantor has provided that the right to so effect or direct 
the distribution of income is, or may at some future time be, 
vested in any person (either alone or in conjunction with the 
grantor) not having a substantial interest in the income adverse 
to the grantor. 


If the grantor has retained any such interest in the income, 
such income is taxable to the grantor regardless of— 

(1) whether it may be distributed currently or accumu- 
lated for future distribution; 

(2) whether such distribution, either current or subject to 
accumulation, is fixed by the trust instrument or is dependent 
on an exercise of discretion; 

(3) whether, if such distribution is in any way effected 
by or dependent on an exercise of discretion, the person 
exercising the discretion is the grantor or a person not having 
a substantial interest in the income adverse to the grantor, 
or both. A bare legal interest, such as that of a trustee, is 
never substantial and never adverse; 

(4) the time or times of such distribution, whether within 
or without the taxable period, whether conditioned on the 
precedent giving of notice, or on the elapsing of an interval 
of time, or on the happening of a specified event, or otherwise: 

(5) when the trust was created. 

Thus the inclusion of any trust within the scope of section 167 
Is based on the fact that the grantor has retained an interest 
in the income therefrom by which he is, or may be enabled at 
some time, to receive its benefits. But the provisions of section 
167 are not to be regarded as excluding from taxation to the 
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grantor the income of other trusts, not specified therein, in which 
the grantor is, for the purposes of the Act, similarly regarded 
as remaining in substance the owner of the trust income. If, 
for example, trust income is applied in satisfaction of the grantor’s 
legal obligation whether to pay a debt, to support dependents, 
to pay alimony, to furnish maintenance and support, or other- 
wise, such income is in all cases taxable to the grantor. 

If the grantor strips himself permanently and definitively of 
every such interest retained by him, the income of the trust 
realized after such divesting takes effect is not taxable to the 
grantor but is taxable as provided in sections 161 and 162. 

A person may have an interest that is both substantial and 
adverse to the grantor in the disposition of only part of the 
income. There is to be excluded in computing the net income 
of the grantor only that part of the trust income in the dis- 


position of which such person has a substantial interest adverse 
to the grantor. 


This Treasury decision is prescribed pursuant to the 
provisions of section 62 of the Revenue Act of 1934 and of 
section 62 of the Revenue Act of 1936.—T. D. 4860, 1938- 
38-9552 (p. 6). 


Normal Tax on Corporations—The M Company, a 
wholly-owned subsidiary of the N Trust Co., which is en- 
titled to the benefits of section 22 of the Act of March 1, 
1879, as amended, relating to assessment and collection of 
taxes from insolvent banks or trust companies, is not itself 
entitled to the benefits of that Act, either as originally en- 
acted or as amended by section 818 of the Revenue Act 
of 1938, notwithstanding its income is payable to the trust 
company and is to be used ultimately to pay depositors’ 
claims against the trust company.—I. T. 3219, 1938-40-9561 
(p. 2). 


Period for Which Deductions and Credits Are Taken— 
When Charges Deductible——Stock of the M Corporation, 
the sole asset of which was real estate in Wisconsin, did 
not become worthless on March —, 1936, by virtue of a 
foreclosure judgment entered on that date against the cor- 
poration with respect to a first mortgage on the property, 
since under the State law the property was subject to 
redemption until public sale thereof at least one year after 
the date of the judgment, unless earlier sale was made 
pursuant to stipulation of the parties. Since the period 
of redemption did not expire in 1936, no such final sale 
having occurred in that year, a stockholder of the corpora- 
tion is not entitled to deduct in his return for 1936 a loss 
on account of the worthlessness of such stock based on 
the foreclosure judgment.—I. T. 3215, 1938-38-9546 (p. 2). 


Remission of Interest and Penalties—Revenue Acts of 
1917 and 1918.—Refunds under section 813 (d) of the Rev- 
enue Act of 1938 of “penalties, additional amounts, or addi 
tions to tax” do not constitute income. Refunds under that 
section of interest on inccme, war-profits, or excess-profits 
taxes constitute income to the recipient where the amount 
thereof has been claimed as a deduction or otherwise used 
to reduce net income.—I, T. 3218, 1938-39-9555 (p. 3). 


Stamp Taxes—Passage Tickets.—A passage ticket pro 
viding for passage to a port or place in the United States, 
Canada, Mexico, Cuba, or Puerto Rico is subject to stamp 
tax under Schedule A-5 of Title VIII of the Revenue Act oi 
1926, as amended, where the holder of such ticket has the 
privilege of stop-over at a port not located in one of those 
countries.—S. T. 874, 1938-40-9564 (p. 10). 


Withholding at Source—Non-Resident Foreign Corpora- 
tions.—Tax-free covenant bonds containing an option for 
payment of principal and interest in guilders were issued 
by the M Company, a domestic corporation. The N Com- 
pany, a foreign corporation, purchased interest coupons 
from owners of the bonds, and upon failure of the obligor 
corporation to pay the builder value of such coupons (such 
value being in excess of the dollar value), suit was instituted 
by the N Company for the guilder value. The suit was 
settled by payment to the foreign corporation of the dollar 
value of the coupons and an additional amount for nonpay- 
ment in guilders. Held, the entire amount so paid repre- 
sents interest subject to the deduction of income tax at 
the source.—I. T. 3216, 1938-38-9547 (p. 4). 
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The tax guide that gives you—Legal and Accounting viewpoints 
combined at every step; Expert comments and counsel on appli- 
cation of each tax; Specific recommendation of procedure to 
follow; Trustworthy interpretation of new or doubtful provisions. 






bese problems you face this year offer unprecedented complications. In 
the Revenue Act of 1938, you have dozens of new provisions to which you 
must adjust your tax work. 





Under this new law, it is more important than ever for taxpayers and their 
counsel to consider options which they are permitted; and to exercise the 
option in any particular transaction or accounting method which results in 
the minimum tax. More and more, your important opportunities to make 
tax savings lie in your handling of unsettled or doubtful points; in your use 
of judgment where there are alternative courses. 


Montgomery’s new Tax Handbooks for 1938-39 help you take the initiative 
confidently in all tax matters involving policy and planning; to take the long- 
range viewpoint in selection and application of right procedure. 










Everything on Tax Questions in One Place 





From your point of view, the big, vital advantage these 
books offer can be summed up in a few words—they give 
you a trustworthy net answer. A nationally known authority 
and a corps of legal and accounting specialists have done the 
work of research for you. They have interpreted the new 
law—together with the reams of cases, rulings, and deci- 
sions that apply—into short, decisive final recommendations 
of what to do—NOW and all through the year. 


The things that count in your tax work are all in these 
Handbooks, brought to your fingertips by convenient ar- 
rangement and indexing developed through years of expe- 
rience—all references right where they are needed; handy 
indexes to court and Tax Board decisions, text of manual, 
rulings, regulations, and sections of the law. 


















Order Your Copies Now 


CCOUNTING firms, law firms, banks, and _ business 
l organizations all over the country use the Montgomery 
Tax Handbooks year after year. We are sure it will pay 
you to use them. The Federal Income Tax Handbook is 
$10.00, Federal Taxes on Estates, Trusts and Gifts is $7.50 
If you order the two volumes, you get them at the 


SPECIAL COMBINATION 
PRICE: $15 for both books 


Order now; copies will be ready in November. If the Handbooks, 
when you receive them, do not satisfy you, if you are not con- 
vinced that they will be worth their price to you many times 1 th of the 

over, you may return them. Use the advance order form at right. famous 
Montgomery 

Tax Manuals 

















The Ronald Press Company 
15 East 26th Street, New York N. Y. 


TAX MAGAZINE 





“0 Save Time, Worry, Taxes - - Order Now 
gee ret MONTGOMERY’S two new 


Tax Handbooks for 1938-39 


FEDERAL INCOME TAX HANDBOOK 


corporate and individual income taxes; capital stock tax; excess profits tax; taxes on undistributed 
earnings of personal holding companies and improperly accumulated earnings of other corpora- 
tions; stamp taxes on issue and transfer of stocks and bonds and 


Federal Taxes on ESTATES, TRUSTS and GIFTS 


estate tax; gift tax; income tax as this affects estates and trusts. 


Prepared by an Outstanding Authority 
ROBERT H. MONTGOMERY 


Counsellor-at-Law; Certified Public Accountant; of 
Lybrand, Ross Bros. & Montgomery; Past President, 
American Institute of Accountants; Author of “Auditing,” 
“Federal Tax Practice,” etc. 


—with a staff of 
Legal and Accounting Specialists 








Prompt Action Vital! 


HE new and highly complicated corporation 

income tax will constitute a problem to all 
corporate taxpayers. The new capital gains and 
losses provisions will affect almost every taxpayer, 
corporate or individual. You want prompt infor- 
mation about these, about the new treatment of 
losses from worthless securities, and many other 
provisions of the new law which require action 
this year, to make tax savings or prevent excessive 
tax liability. 

If you are an officer of, or auditor for, a corporation 
which is contemplating early liquidation—for itself or 
a subsidiary—or which has acquired property in liquid- 
ation of a subsidiary between specified dates, you may 
he able to realize substantial tax savings by exercise 
of options granted by the law—provided you take 
in time the steps required. 


Montgomery’s new Tax Handbooks will give 
you the guidance you need. 


Make Sure You Get This Counsel; 


seeneeeees Order Your Handbooks Now asa, 


THE RONALD PRESS COMPANY 

Dept. M253, 15 East 26th St., New York, N. Y. 
Please send me, as soon as issued, Montgomery’s tax books «as 
checked: 

(] Federal Income Tax Handbook 1938-39, $10.00 

F} Federal Taxes on Estates, Trusts and Gifts 1938-39, $7.50 
() Both books at the specizi’combination price of $15.00 
— 5 days after the books reach me, I will remit the price stated, 
plus a few cents for delivery. Or, if they are not satisfactory, I will 
return them to you within that period. 


Name (please print) 

(Cj Firm or 

Blo 0 SEES eee ta eee Position.. 
(must be filled in unless you send cash) 


Business Address 


Ee eee eee Lae .. State. 
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pay rentals at treble rates. Usually, several families 
share the same apartment and the same kitchen. 
Husband and wife hardly ever are permitted to 
occupy more than one room; children above 10 years 
have the right to an additional room (separate, for 
boys and girls) provided that each occupies not more 
than 10 sq. yards of space. Professors and “re- 
sponsible” (high) officials may be allotted an additional 
room for their studies. There is a great hous- 
ing shortage in Soviet cities and an official permit 
is necessary to occupy a room.'*? Such a situation 
often leads to abuses and to peculiar speculation with 
the “living space.” 

Rooms in hotels may be rented for a limited time 
only and at any rate for not more than one month; 
all who sti ayed as long as that hi ul to be evicted be 
fore January 1, 1938 in all hotels.’ 


(b) The Tax on Land Rent '** 


A land rent tax 1s levied by local Soviets on im- 
proved or unimproved parcels of land which are used 
by institutions, organizations, enterprises or persons 
where for the use of such land and for buildings 
erected on them no rentals are paid in favor of the 
local Soviet. For the following land no rentals may 
be collected but a land rent tax may be levied instead, 
namely, (1) from land occupied by buildings which 
belong to cooperatives or private persons and from 
lands ceded for a definite term on building contracts ; 
(2) from land given for use of governmental enter- 
prises; (3) from land used for buildings belonging 
to the government; (4) from lands ceded for the 
housing of the population. The land rent tax is 
reckoned at a definite amount of copecs for each 
square meter of land used, differentiated for ten 
classes of communities, and the type of use of land. 
lor instance, in a community belonging to class X 
(ten) for lands (maximum rates): (a) occupied by 
state enterprises, the rate is 10 copecs per square 
meter a year; (b) occupied for trade, business and 
storage purposes, the rate is 350 copecs ; (c) occupied 
by other kinds of buildings, 70 copecs; and (d) occu- 
pied by yards, orchards, gardens and non-state open 
dumps, 15 copecs per square meter. Within these 
maximum rates local Soviets (Councils) may order 
their detailed rates, but the part of land occupied 
by a building must be taxed separately from land 
occupied by an adjoining yard or garden, and the 
rates for state and codperative enterprises and for 
workmen and employees must be at least 25 per cent 
lower than for other users. Exempt are lands occu- 
pied by cemeteries, Army, Transportation, rural 
lands subject to the agricultural tax, under buildings 
of government administrative institutions, and of 
educational, sports and health use, etc. 

The idea of this tax is to exact payment for ad- 
vantages received through the use of land. For this 


"2 See. 23 of the law of October 17, 1937, on housing (S. Z 
1937, No. 69, Art. 314) and see the new rules in Moscow in 
Izvestia, February 9, 1938. The liabilities of the tenants are 
defined in a new detailed Regulation on Housing (FKB 1933. 
No. 8/9, p. 33-44). 

“3 Law of June 16, 1937 (Sobr. Uzak. RSFSR 1937, No. 7. 
Art. 47). 

™ S. Z. 1930, No. 58, Art. 612; 1932, No. 22, Art. 135. 
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purpose the Commissariat of Finance assigns all 
urban communities to definite (ten in all) classes, 
but within a community different rates for different 
sections of the community may be prescribed. In 
some health resorts like Sochi, Kislovodsk and others. 
sanatoria, rest homes and hotels pay to the local 
Soviet a yearly “special land lease tax” (arendniy 
snag of 30 copecs for each sq. meter of land occupied 
by them (and 2 copecs for land used for orchards 
and gardens).! 


(c) Taxes on Vehicles '*° 


Local Soviets may levy, in cities, taxes on vehicles, 
owned by private persons or private institutions. All 
cities are divided into 5 classes, according to the 
number of population, Moscow and Leningrad being 
in the first class. The maximum semi-annual rates 
in Moscow or Leningrad are: a carriage horse, 113 
rubles; a draught horse, 23 rubles; motor passenger 
vehicles, 15 rubles for each horsepower ; motor trucks 
and passenger motorcycles, 8 rubles for each h.p.; 
motorcycle of personal use, 6 rubles for each h.p.; 
bicycle, 5 rubles; a horse used for drozhki (hackney ) 
transportation, 45 rubles (if owner belongs to a co 
Operative ; otherwise, 60 rubles) ; a boat, 18 rubles for 
the season; a ferry or yacht, 90 rubles for the season. 
For the license tag a fee covering the cost of making 
it is charged in addition. 

Foreigners, members of foreign motor clubs, are 
permitted to use their cars in Soviet Russia accord- 
ing to international agreement (ratified in S. Z. 1926 
No. 23, Arts. 152 and 153) free of tax during their 
stay but for not more than 12 months, provided the 
same privilege is accorded to Soviet citizens travel- 
ing in the respective foreign country. 

Private vessels having over 100 tons capacity and 
plying on the Neva River between the Finnish Gult 
and Ladoga Lake pay 22 copecs per ton capacity for 
each voyage."** 


(d) The Tax on Cattle *** 


On cattle owned by private persons or private in- 
stitutions in cities a tax may be collected by local 
Soviets. The cities are divided into five classes and 
the cattle liable to the tax are big-horned cattle 
(cows, oxen and bulls) and asses, mules, camels and 
reindeer. In Moscow and Leningrad the yearly tax 
on big cattle is 18 rubles, if they belong to a workman 
or employee, and 24 rubles if they belong to other 
people. 


(e) The Tax on Dogs 139 


On dogs in cities a tax may be levied by local Soviets 
at a maximum yearly rate of 5 rubles for dogs owned 
by workmen, employees and cooperated artisans and 
10 rubles on dogs owned by all other persons. Pedi- 





18S. P. 1938, No. 13, Art. 84. 
19/20, p. 7. 

6 Sobr. Uzak. RSFSR 1926, No. 92, Art. 668; 1931, No. 9, Art. 
111; 1932, No. 20, Art. 94. These taxes may be levied also in 
summer resorts of Moscow (Sobr. Uzak. RSFSR 1929, No. 87/8s, 
Art. 861). FKB 1938, No. 19/20, p. 8 (Registration). 

17S, Z. 1936, No. 35, Art. 314. 

1388 Sobr. Uzak. RSFSR, 1926, No. 92, Art. 668; 1931, No. 9, Art. 
111. It may be levied also in summer resorts of Moscow. FKB 
1938, No. 19/20, p. 8 (Registration of Cattle). 

38 Sobr. Uzak. RSFSR, 1930, No. 23, Art. 304; 1928, No. 126. 
Art. 807 (Fight against Rabies). FKB 1938, No. 19/20, p. 8 (Regis- 
tration of Dogs). 


Regulation in FKB 1938, No. 
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eree dogs, registered by the Union of Hunters or 
by the Osoaviakhim (Society for Aviation and Chem- 
ical Defense), and chained watch-dogs are exempt. 
For non-payment the penalty is a trebled tax. 


(f) The Sewage Tax '*° 

k:nterprises which dispose their sewage into rivers, 
lakes, etc., and are not connected with any city sewer 
system must pay a local sewage tax in favor of the 
local Soviet in which they are situated according to 
the amount of sewage disposed. The highest rate is 
10 copecs for each cubic meter of non-purified sew: 
age disposed ; a reduction of 20 per cent is made for 
partly purified (by the enterprise) sewage and addi- 
tional 20 per cent reduction for sewage partly puri- 
fied but drained into waters not specially protected. 
The collected amount must be used only for the 
purposes of sanitary improvement. No sewage tax 
is permitted outside of cities or industrial townships. 


(g) Special Assessments '"' 


Local Soviets are not permitted to raise special 
assessment for the construction and repair of street 
pavements and sidewalks and must defray the cost 
from general funds. However, in case of essentially 
new improvements “directly connected with new 
industrial, trade, cultural, etc., construction, which 
costs more than 1,000,000 rubles, the erection of ad- 
jacent pavements and sidewalks may be made at the 
cost of organizations, which do the construction, that 
is 100 per cent with reference to sidewalks, and 50 
per cent with reference to street pavement”. In gen- 
eral some arrangements are made for sharing the 
costs of street repairs by mutual agreement. The 
adjacent property owners must clean the sidewalks, 
street pavement and the yards and for this purpose 
houses must provide for a janitor, who partly exe- 
cutes police duties also and who has knowledge ot 
air raid defense.?*? 


III. Fees 


A. The Uniform State Fee’ 


A “UNIFORM state fee” is collected: (1) in pay- 
ment for acts of government authorities and (2) on 
documents. The payers of the fees are divided into 
two categories: first category, state and public insti- 
tutions, enterprises and organizations; second cate- 
gory, citizens and private organizations. 


(a) First Category (State Organizations) 


_ The first category pay the uniform state fee only 
in the following cases: (1) court fees with reference 
to petitions in Soviet courts, namely: for suits up to 


10S. Z. 1937, No. 53, Art. 222. Sobr. Uzak. RSFSR, 1938, No. 9, 
Arts. 136 and 137. Regulation in FKB, 1938, No. 1/2, p. 26. Cf. 
S. Z. 1937, No. 35, Art. 143 (Measures of Water Supply and Fight 
against Pollution). 

41S. Z. 1936, No. 16, Art. 133. Regulation in FKB 1937, No. 
*/9, p. 28. Sobr. Uzak. RSFSR 1936, No. 13, Art. 90. 

® Regulation on janitors (dvorniks) in Vechernaya Moskva, 
August 19, 1938. 

1S. Z. 1933, No. 12, Art. 65; No..56, Art. 329; 1937, No. 18, 
Art. 63; Sobr. Uzak. RSFSR, 1937, No. 10, Art. 90. Regulation of 
February 7, 1933, FKB 1933, No. 32, p. 1; 1937, No. 28, p. 32. 
S. P. 1938, No. 8, Art. 52 (Arbitration Tribunals). FKB 1938, 
No. 13, p. 9; No. 14, p. 15; No. 1/2, p. 33; No. 21, p. 14 (Arbi- 
tration Tribunals for Local Industry). 
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200 rubles a fee of 3 rubles for each application ; for 
suits of 200 up to 500 rubles, the fee is 5 rubles; for 
suits of 500 rubles and over, the fee is 2 per cent 
of the amount sued where the plaintiff is a govern- 
mental institution or enterprise supported by the 
public budget, municipal enterprise or a trade-union ; 
all other state and public enterprises, institutions and 
organizations (particularly those, managed on com 

mercial principles) pay a fee of 2 per cent for suits 
of 500 to 5000 rubles, and 6 per cent of the amount 
sued for suits of 5000 rubles and above. In suits 
of collective farms the fee is '4 per cent of the 
amount sued in all cases. In case of suits in the 
Courts of Cassation Appeal the fees are 50% lower 
than the preceding rates; (2) arbitration cases (1.e., in 
disputes between governmentally owned enterprises 
which are settled by special Arbitration tribunals) 
pay a fee of 2% in suits up to 100,000 rubles and 
progressively lower for larger amounts, down to 0.1 
per cent for 10 million rubles sued; (3) court orders 
and writs of execution, 50 per cent of rates for arbitra- 
tion cases; (4) public notary’s certifications concern- 
ing (a) contracts conveying land leases for building 
purposes, 25 rubles per deed; (b) lease contracts, 2 
per cent of the amount of contract, but not less than 
5 rubles per deed. 


(b) Second Category (Private Persons) 


The second category pay fees of different amount 
according to a schedule submitted by the Commis- 
sariat of Finance for approval to the Commissars of 
the USSR. This isa long list, of which we reproduce 
the following rates: 


(1) Court Fees 


Suits in courts up to 200 rubles, the fees is 3 rubles 
for each application; over 200 to 500, 5 rubles; over 
500 to 5000 rubles, 2 per cent; over 5000 rubles, the 
fee is 7 per cent ; petitions in matters of non-pecuniary 
character, the fee is 3 rubles; court orders and writs 
of execution, | per cent, but not less than 1 ruble. 


(2) Notary Public Fees 


In matters certified by notaries public the fees col- 
lected by them are: testaments (no testament is valid, 
unless certified by a notary public), distributions of 
property, contracts having no pecuniary value and 
guarantees, 10 rubles per deed; lease contracts, 2 
per cent, but not less than 5 rubles; other contracts, 
1 per cent, but not less than 5 rubles per deed (this 
applies also to contracts for paying alimonies, viz., 1 
per cent of one year’s amount, but not less than 5 
rubles, the fee to be paid by the debtor) ; powers of 
attorney: 10 rubles, in property management, and 3 
rubles in all other matters ; certifying copies and sig- 
natures, 1 ruble per page; certifying the right to 
inherit, 2 rubles for inheritances up to 300 rubles, 5 
rubles for inheritances of over 300 to 1000 rubles; 10 
rubles, for over 1000 to 3000 rubles; 15 rubles, for 
over 3000 to 5000 rubles and 25 rubles for inheri 
tances over 5000 rubles; all other official certifica- 
tions by a notary public, 5 rubles per deed. 

For the drafting of deeds by notaries public: draft- 
ing a testament, 10 rubles; drafting powers of attor- 
ney and petitions, 1 ruble; copying documents, 2 
rubles per page; translations from languages of 
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nationals of USSR, 3 rubles, from foreign languages, 
5 rubles, from languages of nationals of USSR into 
foreign languages, 10 rubles per page. All notaries 
public are state officials, and fees collected by them 
go to the local budget. 


(3) Passport (Foreign) Fees 


Passports issued to Soviet citizens permitting 
them to travel abroad (valid for one year), 200 rubles 
($40) ; changes in such a passport, 10 rubles; visa 
for leaving USSR for foreigners, 5 rubles; visa for 
foreigners for leaving and reéntering USSR, 10 
rubles; visa for foreigners for multiple crossing of 
the frontier, 30 rubles; permit to stay or prolong 
stay in USSR to foreigners or for registration of 
their passports, 5 rubles. The fees are ‘collected for 
each passport, except German nationals, for whom 
the fee is paid (as a matter of retaliation) for each 
person. Application for naturalization in USSR, 5 
rubles ; application for the termination of Soviet na- 
tionality: (a) if because of marriage (which alone 
does not change nationality), the fee is 25 rubles; 
(b) in other cases, 50 rubles. 

In addition, a surcharge of 10 per cent is taken in 
all these cases for the benefit of the Red Cross or 
the Red Crescent Societies. As a matter of fact, 
Soviet citizens very seldom receive permission to go 
abroad, except on government mission. This cruel 
device depriving Soviet citizens from going abroad 
is increased by the rule that the passport fee must be 
paid in advance when filing the application and in 
case of refusal to issue a passport 5 per cent ($2) of 
the fee and the Red Cross surcharge ($4) are re- 
tained.* Thousands of people applied for a foreign 
passport but, being refused, lost their money. Later, 
an order was issued forbidding to petition again be- 
fore 6 months lapsed. 

Persons living abroad, desirous of having Soviet 
citizens obtain permission to leave the Soviet Union, 
were able to achieve this through Soviet travelling 
agencies in foreign countries, as a regular business, 
by paying a definite amount in foreign currency 
(sometimes as much as $460 or even $920, the fee 
depending on the social status of the Soviet citizen), 
plus the cost of transportation ticket and 10 per 
cent commission to the agency. No guarantee is 
given, however, and in case of refusal, 10 per cent 
is retained by the agency. 


(4) Documents 


Issue of documents, 1 ruble, if done by village 
Soviets, and 2 rubles, if done by any other Soviet 
authority; change of name, 15 rubles; registration 
of marriages, 3 rubles; hunter’s permits, 5 rubles; 
registration of an industrial enterprise, 10 rubles. 
Concessions, 2 per cent of the amount of payments 
due for the concession. 





*Secs. 57 and 58 of the Regulation of February 7, 1933 (FKB 
1933, No. 32). The penalty for leaving or entering USSR without 
a regular passport or proper permission is incarceration in a 
concentration camp from 1 to 3 years (S. Z. 1936, No. 52, Art. 
423; Sobr. Uzak. RSFSR, 1936, No. 22, Art. 141; Art. 84 of the 
Criminal Code) and even the entering of the Soviet frontier zone 
(35 miles or more from the border) by Soviet citizens or for- 
eigners without permission is punishable (S. Z. 1935, No. 45, 
Art. 377 and 1937, No. 59, Art. 251; this is done to prevent an 
escape). Fees for visas of foreign passports may be changed on 
the principle of reciprocity. 
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Exemptions 


Exempt from the uniform state fee are: written 
petitions to the authorities by members of the Red 
Army and their families; registration of births, 
deaths and adoptions; applications in matters of social 
security, wages, education, government securities 
and elections; certifications of notaries public for 
illiterate persons with reference to their deposits in 
savings banks for the case of death; petitions con 
cerning illegal actions of inspectors for compulsory 
deliveries. 

Exempt are: the society for the blind and institu 
tions fighting prostitution; students receiving scholar- 
ships; schools with reference to petitions to recover 
damages from former students; the state organi 
zation for fight against mendicancy and for help to 
declassed persons. 


Mode of Payment 
The fees are paid in cash or by affixing special rev- 
enue stamps. Officials may not accept petitions for 
action unless the fee is paid or the stamp affixed. 


All proceeds from the fees go to the local budget 
at the place of collection. 


B. Passport (Inland) Fees * 


All Soviet citizens of the age of 16 and over per 
manently livi ing in cities, labor settlements, serving 
in transportation or in Soviet (1.¢., governmentally 
owned) farms or on new constructions are obliged 
to have a passport. Around big cities a passport 
zone is introduced which for Moscow and Lenin- 
grad is 100 kilometers (60 miles). Citizens must be 
registered at the police station in all these places, 
or on changing their abode, within 24 hours after 
arrival. If the local police refuses to issue a pass- 
port (to people not connected with the city), such 
citizens have to leave the city within 10 days; those 
citizens, which were refused registration, must leave 
within one day. Anyone changing his permanent 
residence from a “non-passportized” place to a “pass- 
portized” one must procure a passport at his former 
residence which will be issued for a term of one 
year. After residence at the new place for one year, 
he may receive a regular passport valid for 5 years. 

Passports are issued for five years; those of mili- 
tary age, liable to conscription, receive passports for 
one year only. A photo-picture must be affixed to 
the passport and another is kept at the police station. 
The fee for issuing a passport is 3 rubles; temporary 
permits, valid 3 months, cost 1 ruble. Registration 
at each place is liable to the unified state fee of 1 
ruble each time. All (inland) passport fees and pro- 
ceeds from the sale of special house registration 
books and from fines go to the federal budget. 


Penalties 


Persons who neglect to take out a passport are 
fined up to 100 rubles and are evicted from the 
‘“passportized” areas by the order of the militia 
(police). For living without being registered or for 





3S. Z. 1932, No. 84, Art. 517; 1933, No. 3, Art. 22 and No. 28, 
Art. 168; 1935, No. 12, Art. 95 and No. 41, Arts. 343 and 351; 1936, 
No. 24, Art. 221; 1937, No. 70, Art. 328. 
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permitting others to live without registration the 
fine, administered by the police, is up to 100 rubles; 
second offense is liable to criminal prosecution (im- 
prisonment up to 2 years).* For losing a passport 
or for not having prevented its theft through negli- 
gence a fine of 100 rubles is exacted by the order 
of the police and only a temporary permit is issued 
instead.® 


Passport Control 


This rigid passport system serves to prevent the 
influx of population into the cities and helps police 
supervision of military conscription and for enforc- 
ing labor discipline. Nobody may be employed with- 
out presenting a passport in which the time of 
employment is entered. Persons liable to alimony, 
etc., payments get a special rider into their passport 
to that effect. Collective farmers who were re- 
cruited for work in a state industrial enterprise but 
have deserted work or were dismissed for breach 
of labor discipline are prohibited to live henceforth 
in “passportized” districts and are liable to immedi- 
ate deportation.® 


This is an enormous bureaucratic task affecting 
tens of millions of citizens and providing work for a 
great number of photographers. This may be partly 
the reason why there are so many complaints in the 
Soviet press about the inefficiency of photographers. 


C. Patent Fees ‘ 


The law of July 22, 1936, changed the system of 
handling inventions. Henceforth, the issuance of 
author’s titles and patents on inventions and also the 
publication of applications received is entrusted to 
the respective Commissariats of USSR; the subse- 
quent registration of all author’s titles and patents 
granted by a Commissariat is entrusted to the State 
Planning Commission. 

For each application for a patent on an invention 
a patent application fee of 260 rubles ($52) is pay- 
able; complaints of inventors against an adverse 
decision require a fee of 130 rubles; free from any 
fee are protests of persons against the issue of pat- 
ents. As soon as the decision in favor of a patent 
is published, the owner of the patent must pay every 
year: in the first, second and third year 220 rubles; 
for the fourth, fifth and sixth year additional 110 
rubles for each year over the preceding year; begin- 
ning the seventh year, the yearly patent fee increases 
by 220 rubles over each preceding year. For an in- 
sertion in the register to the effect that a patent has 
been ceded to another person, a fee of 260 rubles and 
lor registering the license a fee of 130 rubles is pay- 
able.® Toilers-inventors may receive reduction or 
permission to pay in installments. Failure to pay 
the fees involves a fine of 0.1 per cent per day and 





* Art. 192a of the Criminal Code. Cf. also the Order of the 
Prosecutor (Attorney General) USSR of January 13, 1935, pre- 
a severe prosecution for such offenses (FKB 1935, No. 11, 
p. 37). 

®> Law of December 24, 1934 (Izvestia, January 1, 1935). 

°S. Z. 1934, No. 49, Art. 389. 

‘S. Z. 1931, No. 21, Art. 181, amended; 1936, No. 36, Art. 328. 
_S Law of July 22, 1936 (S. Z. 1936, No. 39, Art. 334; cf. Russ. 
Econ. Notes, October 15, 1936, No. 329, p. 12). Regulation by 
Commissariat of Internal Trade see in FKB 1937, No. 12, p. 21. 

*S. Z. 1936, No. 37, Art. 328. 
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non-payment within 6 months cancels the patent. 
The proceeds from patent fees go to the Federal bud- 
get. Persons living abroad pay all these fees in 
foreign currency. Patents, issued before April 1, 
1936, pay new rates as outlined above. 


The real value of a Soviet patent is difficult to de- 
fine, since all production is in the hands of the gov- 
ernment; instead, many Soviet inventors receive 
lump sum rewards and sometimes a decoration, in 
addition. 


Soviet Patents Abroad 


Soviet citizens are not permitted to apply for pat- 
ents in foreign countries without special permission. 
Application for a patent abroad without permission 
with reference to inventions made in USSR or with 
regard to inventions made by Soviet citizens when 
on government mission abroad is punishable with 
compulsory labor up to one year or with a fine up to 
1000 rubles ; the communication abroad of Soviet in- 
ventions is punishable with imprisonment up to ten 
years with confiscation of property, in whole or in 
part.’° 


D. Consular Fees "' 


The full schedule of consular fees was promul- 
gated in the Sobraniye Zakonov (Collection of Laws) 
Part II, 1932, No. 2, Art. 38°, but the law empowers 
the Commissars of Foreign Affairs and of Finance 
to change the rates of the fees. This was done in 
1935 with reference to passport fees charged by 
Soviet consuls for the issue or renewal of passports 
to Soviet citizens abroad (from 5 to 60 rubles, accord- 
ing to their income; 300 rubles for non-toilers; stu- 
dents having no earnings are exempt) and with 
reference to visas to foreigners, namely: visa for 
entering USSR or for transit issued to nationals 
whose governments have no diplomatic relations 
with USSR is 19 rubles 50 copecs (return visa, 29 
rubles) and issued to U. S. citizens (as a consequence 
of recognition) 11 rubles 50 copecs and 23 rubles, 
return visa. Questionnaires, 5 copecs. 


E. Measures and Weights Fees '~ 


According to the law of September 9, 1934, all 
measures, weights and scales must be stamped by 
the Department of Measures and Weights and peri- 
odical inspections must be made in all enterprises, 
institutions, railroads and organizations by special 
inspectors who affix their stamp at each inspection. 
For this purpose all measures, weights, scales, ther- 
mometers, manometers and wattmeters must be pre- 
sented to the control inspector at times designated by 
him under the threat of a penalty up to 300 rubles, 
administered by him, or criminal prosecution for the 





1 Art. 84a of the Criminal Code. With reference to inventions 
pertaining to national defense or being official secret punishment 
is according to Art. 58 * as espionage. 

1S. Z. 1929, No. 57, Art. 532. S. Z. Part. II, 1932, No. 2, Art. 
38b; 1935, Part. II, No. 3, Art. 22 and No. 6, Art. 44. 

2S. Z. 1934, No. 45, Art. 352 and No. 57, Art. 482; 1935, No. 6, 
Art. 47. Regulation: FKB 1935, No. 8, p. 9; No. 12, p. 13 (in 
retail trade); No. 22, p. 35 (prosecution of offenders). Cf. The 
official announcement of the Inspector for Moscow in Vechernaya 
Moskva, August 4, 1938, 
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use of non-inspected measures. After the universal 
verification the inspector is by law ordered to make 
an inspection tour to find out all possible offenders. 

For the verification a fee is charged according to 
a special schedule, which occupies several pages.” 
Where verification necessitates a travel of the in- 
spector to the enterprise the cost of his transporta- 
tion and of his control apparati is charged in 
addition. If the enterprise is out of town the tax- 
payer must reimburse the cost of inspector’s travel 
on the same lines as is compensated an official’s 
travel on government mission.'* As a rule, a veri- 
fication of a measure for the second and following 
times pays twice as high a fee as for the first time. 
The measures are kept at the control bureau for a 
month without pay but 0.5 per cent of the fees per 
day is charged after that. All fees and fines go 
to the federal budget. 


The Rates of the Fees 


First verification: railway car scales, 27 rubles 50 
copecs ; ordinary scales, according to carrying power, 
from 60 copecs to 1 ruble 90 copecs, etc.; weights, 
from 5 to 13 copecs for each; measures of length, 6 
to 60 copecs; capacity liquid measures, 15 to 20 
copecs; manometers, 2 rubles 20 copecs; medical 
thermometers, 8 copecs; watermeters, 3 rubles 80 
copecs ; wattmeters, 1 ruble 30 copecs, etc. Fees for 
verification of measures serving as standard: scales 
first class: 27 rubles; weights, from 2 rubles 70 
copecs to 6 rubles 30 copecs for each, etc. 


F. The Trade Mark Fee ’° 


“In order to increase responsibility of producing 
enterprises for the quality of their production and to 
insure the buyer the possibility to select products of 
enterprises which have gained good reputation,” as 
the law of March 7, 1936, puts it, all state indus- 
trial enterprises, artel/s of industrial codperation and 
cooperatives of invalids must affix labels (except for 
specially dispensed enterprises) or trade marks, or 
both, on all their products. Failure to do this is 
punishable and trading organizations, receiving 
goods without proper labels, must record all such 
cases and inform the proper authorities accordingly. 
For the registration of a trade mark a fee of 25 
rubles and cost of publication is collected. Foreigners 
may register their trade marks also, provided they 
have them registered in their own country and the 
USSR is permitted to register trade marks there 
also. 

The problem of achieving proper quality of pro- 
duction presents great difficulties in a socialized econ- 

% FKB 1936, No. 4/5, p. 18-24. 

14 Travel on government mission is paid for at 1/25 of monthly 
salary of an official plus the cost of hiring a room (by agree- 
ment with the official), but the latter expense must not be above 
70 per cent of his daily ration or less than 10 rubles in Moscow, 
Leningrad and Kiev and respectively, 40 to 60 per cent or less 
than 5 to 7 rubles in other places (S. Z. 1937, No. 56, Art. 237, 
and Sobr. Uzak. RSFSR 1937, No. 12, Art. 130). 

%S. Z. 1936, No. 13, Art. 113 and No. 43, Art. 368 (list of com- 
modities which are free from labels). Regulations in FKB 1937, 
No. 3, p. 23 and 24; 1936, No. 30, p. 25; No. 34, p. 19 and 20 


(exemptions) and No. 35/36, p. 31 (list of commodities which must 
carry a trade mark). 
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omy since the elimination of the profit motive reduces 
the incentive for better quality of production. The 
Soviet Government hopes that the system of labels 
and trade marks will indirectly serve this purpose 
because higher demand will increase profits and swell 
the “director’s fund” in which labor and manage 
ment are greatly interested. 


G. Postage Rates 


A new schedule of postage rates was introduced 
beginning February 16, 1938.*° First class domestic 
mail (letters) pay 20 copecs (4 cents) for the first 
20 grams and 10 copecs for each additional 20 grams; 
postcards, 15 copecs; the foreign letter rate is 50 
copecs for 20 grams plus 30 copecs for each addi- 
tional 20 grams. Telegrams: 50 copecs plus 25 copecs 
per word; telephone: home use, 180 rubles; institu- 
tions, 240 to 360 rubles; trade enterprises, 360 to 
500 rubles a year. The government has no franking 
privilege, as it used to be in prewar times, but never 
theless the revenue going into the Treasury is far 


below the expenditures of the Commissariat of Com 
munications. 


H. Transportation Revenue " 


Railroad and water transportation require large 
grants from the Treasury. In spite of great increase 
of railroad freight traffic in comparison with prewar 
times (132 million metric tons in 1913; 389 million 
tons in 1935 and 517 million tons in 1937) and of 
passenger transportation (185 million passengers in 
1913; 919 million in 1935 and 1142 million in 1937) 
fiscal results are much less favorable. Average cost 
of one ton-kilometer freight railroad transportation 
in 1935 was 1.87 copecs.’® Particularly surprising is 
the high share of revenue derived from passenger 
traffic (1965 million rubles as against 4275 million 
rubles received from freight traffic in 1935), which 
seems to indicate an undue stress on passenger fares 
(although they are very low, as they were in pre- 
war times also) and abnormally low freight rates 
(practically all freight traffic is government mer- 
chandise, however). Beginning on April 1, 1938, the 
passenger fares were again increased by 20 per cent.*® 
The Jzvestia of March 27 and 30, 1938, give a depres- 
sing picture of the situation in the water transporta- 
tion; the discipline among the crew is extremely low 
(drunkenness) and the number of averages has risen 


in recent years entailing a loss of about 45 million 
rubles in 1937.7° 


(To be concluded in next issue) 





%EFKB 1938, No. 5/6, p. 41 and 1936, No. 16/17, p. 65 (foreign 
mail). Jzvestia, February 11, 1938. 

% The new Railroad Statute is promulgated in S. Z. 1935, No. 9, 
Art. 73. The care of chief highways is transferred to the com- 
petence of the Commissariat of the Interior (S. Z. 1935, No. 56 
Art. 452), The upkeep of highways of raion or local importance 
is in the hands of raion or village Soviets. 

%FKB 1936, No. 24, p. 20, Order of the Commissar of Trans- 
portation reviewing the financial situation and prescribing meas- 
ures of economy on the railroads. Planovoye Khoziastvo, 1938, 
No. 6, p. 58. 

1S. P. 1938, No. 14, Art. 87. 

* Of. Russ. Hcon. Notes, August 15, 1935. No. 302, p. 2 and 5. 
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Retail Sales Taxation, by Neil H. Jacoby. Com- 
merce Clearing House, Inc., Chicago. pp. 380. Price 
$3.50. 

This book represents a comprehensive survey of 
retail sales taxation throughout the United States. The 
author not only gives careful consideration to the effect 
of these taxes upon consumers and retailers but also 
critically evaluates their importance in state and 
municipal fiscal policy. 

In clarifying the mass of statistics, decisions and 
rulings developed under the administration of this 
comparatively new type of taxation, the author re- 
flects his practical experience as a tax administrator 
and added force is given to his pertinent observations 
and plainspoken comments. 

Such a searching analysis of a tax already affecting 
more than half the nation’s business men and con- 
sumers should be of especial interest to taxpayers, 
governmental officials, legislators, economists and 
students of taxation. 


Trade Associations in Law and Business, by 
Benjamin S. Kirsh in collaboration with Harold 
Roland Shapiro. Central Book Company, New 
York. pp. 400. Price $5.00. 


The business, economic, and legal aspects of trade 

associations in modern industrial society comprise 
the subject matter of this book. The volume is a 
critique of the strength and weaknesses of the trade 
association movement. It points out in what re- 
spects trade association activities are either socially 
beneficial or hostile to the public welfare, and 
describes how judicial findings have delimited right- 
ful and wrongful actions of business groups in their 
concerted functions. It discusses such trade associa- 
tion services as Statistical reporting, patent inter- 
change, foreign trade, credit bureau and collective 
purchasing functions, standardization and uniform 
basing point systems. 
_ Court decisions, government documents, articles 
in business, economic and legal publications, text- 
books, and other sources of information are gener- 
ously made available through copious footnote 
references, without detracting from the readability of 
the text. A comprehensive index and a table of legal 
cases are included. 

Thorough familiarity of the authors in the field of 
trade association practices and problems, and a sin- 








cere attempt to discuss the subject in an impartial 
and unbiased attitude, are evidenced throughout. 
Mr. Kirsh was formerly Special Assistant to the 
United States Attorney in New York in the prose- 
cution of Sherman Anti-Trust Cases, and Mr. 
Shapiro is Assistant Professor of Law in the New 
York Law School, and both are members of the 
New York Bar.—Wilma E. Busenbark. 


A Possible Department of Business Regulation for 
Kansas. Publication No. 79. Research Department, 
Kansas Legislative Council, Topeka. pp. 6. 


A Possible Department of Revenue for Kansas. 
Publication No. 80. Research Department, Kansas 
Legislative Council, Topeka. pp. 12. 


America Faces a Complete Breakdown of Govern- 
ment and Business, by William J. Baxter. Inter- 
national Economic Research Bureau, New York. 
pp. 67. Price $1.50. 

An Income Tax to Replace the Sales Tax. Re- 
port of the Taxation Committee, City Club of Chi- 
cago, Chicago. pp. 11. 

California Corporation Laws, by H. W. Ballantine 
and G. L. Sterling, Jr. Parker and Baird, Inc., Los 
Angeles. pp. xviii, 639. Price $12.50. 

Canadian Income War Tax Act. Commerce Clear- 
ing House, Inc., Chicago. pp. 82. Price $1.00. 


Federal Tax Practice, by Robert H. Montgomery. 
The Ronald Press Co., New York. pp. 900. Price 
$10.00. 


Investment Trusts and Funds from the Investor’s 
Point of View, by E. C. Hardwood and Robert L. 
Blair. American Institute for Economic Research, 
Cambridge, Mass. pp. 104. Price $1.00. 


Municipal Year Book, 1938. Edited by Clarence 
E. Ridley and Orin F. Nolting. International City 
Managers’ Association, Chicago. pp. 619. Price $5.00. 


Outlines of Economics (Sixth Edition) by Rich- 
ard T. Ely and Ralph H. Hess. The Macmillan Co., 
New York. pp. 1,064. Price $3.50. 

Salary Schedules for County Officers in Kansas. 
Publication No. 77. Research Department, Kansas 
Legislative Council, Topeka. pp. 12. 

State and Federal Grants-in-Aid, by Henry J. 
Bitterman. Mentzer, Bush and Co., New York. 
pp. 550. Price $4.00. 
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Proceedings of the Seventh Tax Clinic 


of the American Bar Association 
(Continued from page 665) 


long standing, and I will never minimize the importance 
of estoppel or endeavor to cast aspersions in its direction. 

Sut as we began to consider literally hundreds, if not thou- 
sands, of smaller cases it gradually dawned upon us that 
the problem went a bit deeper than estoppel and that per- 
haps we needed a bit more freedom of action in coping with 
it than would be granted by a rule of estoppel. Estoppel 
freezes, and thus perpetuates the effect of an error. 

I do not know whether the members of your Standing 
Committee have among themselves agreed upon a solution. 
I do «wnderstand, however, that as the lesser of two evils, 
your Standing Committee or its members probably prefer 
some such rule as statutory estoppel rather than the rule 
of Section 820 which seeks to accomplish a similar result 
by correcting the error. 

Estoppel involves what might be called a freezing of the 
year with respect to which “the error was made; that is 
to say, in the illustration that I just gave, there would bea 
defense placed in the hands of the adv ersely affected party 
preventing the taxpayer from claiming that an error had 
been committed. In other words, it would hold fast to 
what was done in the earlier year and prevent a reopening 
of that year for any purpose. The vast majority of tax- 
payers desire the full benefit of a legally correct determina- 
tion of their tax liabilities, and are willing to disgorge a 
smaller benefit secured through their own error in a prior 
year. Estoppel would prevent this corrective procedure. 

In considering this problem, therefore, over a period of 
years, and after dealing with a great many smaller cases, 
we were brought to a view more conducive to smooth rela- 
tionships with a large number of medium sized and small 
taxpayers. Wecan’t hope to get taxpayers always to agree 
with us, but we do hope that we can convince them of the 
sincerity and the fairness of our position. 

The time has not yet arrived when the Commissioner 
is ready to entrust to the taxpayer the decision as to the 
year in which he is entitled to report his income or to take 
a deduction. Neither has the time arrived when the tax- 
payer is willing to trust the Commissioner to decide as to 
what year an item of income will be included or an item 
of deduction will be allowed. And as to open years, as I 
see it, there is no way of preventing taxpayers from seeking 
to have or having their tax liability for an open year deter- 
mined in accordance with the law. 

Please note that Section 820 takes the profit out of an 
inconsistent position. Section 820 cannot be used as an 
excuse or a vehicle for profit. By that I mean the Commis- 
sioner cannot take the inconsistent position for the purpose 
of securing a much larger deficiency in a prior barred year. 
The inconsistencies of the Commissioner must result in re- 
funds to the taxpayer for the earlier year; and by the same 
token, the taxpayer by taking an inconsistent position can- 
not secure for himself a refund in the earlier year. If he 
wants to be inconsistent, the only effect it can have is to 
produce a deficiency in the earlier year. Section 820 is 
deliberately drafted along the lines of taking the profit out 
of what I call “change of front,” and what behind the scenes 
we very candidly call “double dealing.” When you do that, 
it is literally amazing how these “errors” seem to evaporate 
into thin air. After all these “errors” are not genuine for 
the most part. They aren’t genuine, categorical, absolute 
errors. They usually represent action taken on highly 
debatable points, and are “errors” only for purposes of 
financial exploitation. So that when the profit is taken out 
of reviving these issues as “errors,” they will not arise; 
and that is the beauty of Section 820. Unless I am sadly 
mistaken, with Section 820, these “errors” are going to 
diminish almost to a vanishing point. Strange to relate, 
you are going to find very few “errors” in income tax deter- 
minations for prior years under the New Deal with Section 
820 on the books. However, there are instances where an 
error has been committed, unmistakably and no fooling. I 
think they are raie, but there are such instances and I am 
not here to deny it. And it is the treatment that Section 820 
accords that kind of a situation which gives rise to the dis- 
pute as to the method to be employed in solving the problem, 
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So far as the estoppel method is concerned, rather than 
go back to the old order I would take the estoppel method 
in preference to the old order. I merely seek to reason out 
with you as to whether Section 820 is or is not a preferable 
method, because it enables you to compute the open year’s 
liability in accordance with law, not in accordance with 
any half and half system of estoppel and what is law in 
other respects, but absolutely in accordance with law for 
the open year; and it permits a correction for a prior year 
(please note this) only with respect to the item concerning 
which error was claimed to have been committed, and that 
only in favor of the party against whom the change of 
front would operate adversely. 

I rather sensed in the beginning that you thought Section 
820 was going to open up every taxpayer’s year all the way 
back to 1913. It does nothing of the sort. It takes in that 
restricted class of cases where both sides are ready to go 
forward on the basis of a recognized and conceded error 
committed since 1932; it goes back and adjusts only for 
the purpose of picking up the additional tax, or granting 
the refund predicated upon a proper treatment of that one 
item with respect to which the error was made. The tax- 
payer or a related taxpayer is always able to recant from an 
inconsistent position. I frankly believe that with the profit 
taken out of changes of front, there will be very few in- 
stances wherein you have a case to which Section 820 ap- 
plies, if you will possibly except from that statement the 
related taxpayer’s situation. 

Mr. Keelan mentioned the situation of worthless securi- 
ties, and what he said about that situation is right. That is 
to say, Section 820 does not cover the treatment of double 
disallowances, and some solution should be found for that 
problem. I hope that the amended final closing agreement 
section offers that solution. Take the case where a tax- 
payer in an earlier year claims a certain deduction in his 
return by way of worthless securities, and the Commis- 
sioner rules, “No, take it out; it isn’t allowable in that year.” 
The taxpayer is a peaceful citizen and says: “All right! 
I’ll pay my tax.” 

In the course of the discussions in that case between 
the taxpayer and the Commissioner’s men, the Commis- 
sioner’s men clearly indicate that it is allowable a couple 
of years hence—instead of 1933, over in 1935. So the tax- 
paver remembers, and in 1935 he takes the loss as a deduc- 
tion. On audit the Commissioner’s men say: “No, it is 
not allowable in 1935. We made a mistake. It is allowable 
back in 1933.” 

What is sauce for the goose is sauce for the gander. I 
say conduct like that is contemptible whether done by the 

3ureau of Internal Revenue or initiated by the taxpayer. 
I would seek to cure that in this respect by the use of 
final closing agreements. Where the taxpayer claims the 
deduction in the earlier year and we disallow it, in so far 
as possible I would endeavor to enter into a final closing 
agreement, at least covering specific matters, stating point- 
blank (1) that that item is not properly allowable in the 
earlier vear; and (2) if it is possible, when it is allowable. 

That is the best solution I can give thus far to that prob- 
blem. And I know what some of you are thinking about 
in regard to the execution of final closing agreements. I 
have been through all of that. My answer to you is this: 
Section 820 is an administrative measure of this Administra- 
tion, and in my judgment this Administration is going to 
try to make Section 820 succeed. The Administration 
knows that the proper handling of final closing agreements 
on specific matters is an aid and assistance to this general 
handling of the problem of double deductions and double 
taxing of income. And I repeat that final closing agree- 
ments on specific matters in such cases will be entered 
into, in my opinion,—at least, I guarantee to try to do it. 

A similar problem would arise in connection with double 
inclusion of income; I shall not mention that because it is 
governed similarly by the remarks just made on the worth- 
less security example. 

We now come to the example of the improper expensin: 
of capital items; that is, where an item was expended which 
should have been capitalized. If Section 820 doesn’t cove 
that, it ought to be amended so as to do so. And I am not 
admitting for one moment that it doesn’t cover it either 
Perhaps the final closing agreement situation can work that 
problem out, at least in part. Similarly, with respect to 
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preciation than you did, but you didn’t and we are going 
to reduce your depreciation basis,’ where the taxpayer has 
actually paid substantial taxes on the basis of his prior 
action taken in good faith. If the taxpayer paid no taxes 
in such a situation, the case stands differently. 

In connection with the problem of whether a stipulation 
filed with the Board is a “determination,” I think that 
clearly it is—although if anyone is going to rule that out, 
| suppose it is just another lawsuit. 

In connection with situations such as in Section 820(b) (5) 
generally dealing with basis problems, I am not thoroughly 
convinced but that the estoppel method might not be more 
efficacious for handling the problems. It is hoped that the 
Association delegates to your Standing Committee, and 
charges it with the duty of going into this question and 
furnishing its specific solution. By that time we will have a 
little experience under Section 820 and be better enabled to 
pass upon the question. 

In connection with the Jones family (mentioned by Mr. 
Keelan), the thought occurs to me that generally speaking, 
despite all of the stories that might be told on the Pullman 
cars, in this country man and wife generally do act in con- 
cert. So I have no apologies to make for the statutory 
rule which treats man and wife as related taxpayers—and 
in the specific case mentioned by him, it is my belief that 
Mr. and Mrs. Jones weren’t speaking to each other at that 
time and probably weren’t related taxpayers when you 
analyze the statute closely. 

I get overly enthusiastic sometimes about these matters. 
I thank you very much for your patience; but whether or 
not Section 820 stays upon the books, this great Bar Asso- 
ciation should find some solution for the problem. As I 
look at the section, it is the greatest single administrative 
step forward within my memory. It is not a step backward. 
In so far as your objections may be avoided by administra- 
tive action, please give us a chance to work it out, and to 
see what actually happeris under it, before passing a resolu- 
tion recommending its repeal even before it gets out of 
the cradle. 


Mr. Jacob S. Seidman, New York City: 


If there were any that looked askance at Section 820 and 
were puzzled about the need for it, Mr. Marrs has made 
“the why” abundantly clear, although I am rather inclined 
to believe that if tax administration throughout was in the 
hands of men of the philosophy and humanity of Mr. Marrs, 
Section 820 would be in want for foundational substance. 
If, in spite of the sages, abstract justice can be mated with 
taxation, by all means let us have the union. 


The part that I think is somewhat to be regretted is the 
particular time and manner in which life was infused into 
Section 820. It was born with the Senate Firance Commit- 
tee bill without benefit of advance public dissection of the 
provision or hearings upon it. Considering the fact that 
the general idea is one that, though espoused for many 
years, was recognized as a challenge to draftsmanship, and 
in view of the magnitude of the practical problems en- 
tailed, the solution of which necessarily was beyond the 
reach of any one group—be it the Legislative Department, 
the Administrative Department, or the Tax Bar—would it 
not have been well either to have promulgated a draft of 
the provision and called for hearings upon it, or to have 
waited a few more months and let it come up in the regular 
way as part of the Revenue Act of 1939? The subject is 
much too delicate and far reaching to thrive on haste or 
to forego searching debate. 


Whatever the somewhat impetuous antecedent, I think 
it would be even more disconcerting if Section 820 were 
completely shelved and a new start attempted. A real be- 
ginning has been made; let us not regress. Rather it is the 
opportunity and perhaps responsibility of this Clinic to 
address itself to the question “Where do we go from here?” 

In the first place, if the objective is to take the profit out 
of inconsistency, then the section fails of its purpose to the 
extent that it follows an inconsistent path itself. That is 
a blight now corroding the section through the omission to 
authorize adjustment in what may perhaps be branded as 
Tax Inconsistency No. 1, namely, the double disallowance 
of deductions. 

Mr. Marrs mentioned that those features not now cor- 
ralled by the statute may possibly be corrected through 
estoppel. The difficulty that I envision with estoppel is 
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that one side of the sword is very blunt and that is the side 
the taxpayer is given when engaged in combat. As I 
understand the principle of estoppel, it can be invoked 
against the taxpayer all right, but it must not be indulged 
against the government, because there are no agencies 
authorized to conduct themselves in such a manner as to 
estop the government. 

Mr. Marrs also mentioned the enlarged field of closing 
agreements, that makes it possible to cover future periods. 
That may solve some of the difficulties that would other- 
wise be ahead, but it would leave past inconsistencies not 
yet embraced by the statute to stew in their own juice. 
The problem of doubly disallowed deductions therefore still 
beckons for treatment, and when the salve is applied, it is 
only fair that it be given ‘vitality retroactively as of the 
date everything else in Section 820 got under way. 

Now let us consider a wholly different phase—the scope 
of the adjustment. Items of deduction and income do not 
stand alone. They may be inextricably interlinked with 
others. A change in income affects the 15% charity deduc- 
tion, or the percentage depletion deduction, or the credit 
for taxes. The statute seeks to confine the recomputation 
to the particular item involved and only it. The Conference 
Committee Report, however, indicated the others would 
necessarily be enmeshed. How far does the enmeshing 
process go? A change in income changes the capital stock 
valuation, and that in turn affects the excess profits tax. 
Does the house of cards topple these computations as well? 

There are many more angles—or perhaps pitfalls—for 
government and taxpayer that invite consideration. For 
example, mighty few cases really qualify under Section 820 
because Section 820 requires a closing agreement, adjudi- 
cated refund claim, or Board or Court decision, whereas 
these ingredients are present in only a small percentage 
of instances. Then again, under the indicated requirements, 
cases will be forced to the Board that heretofore would 
have been disposed of within the Bureau. Likewise, lump 
sum settlements will now be considerably endangered where 
inconsistently treated items are embedded in them. Under 
the cloture rule that our chairman here has so wisely in- 
voked, it is necessary that I pass these by with mere ref- 
erence. I do, however, point out that I have deliberately 
eschewed any legalistic approach to Section 820 and a dis- 
cussion of the constitutionality of uprooting a year that had 
previously reached the point of finality through agreement, 
judicial contest or the passage’of time. If the section is 
legally tenable, it will provide an excellent test-tube to 
determine whether an unequivocal statute of limitations is 
itself a consistency to be cherished, come what may. | 
believe it was the Supreme Court that hailed a statute of 
limitations as a vitalizing and enlightening force in its stim- 
ulation of activity and punishment of negligence. 


Mr. Percy W. Phillips, Washington, D. C.: 


The problem which is attempted to be dealt with in Section 
820 is one in which I have been greatly interested since early 
in my association with tax work as a member of the Board 
of Tax Appeals. On that Board I saw a number of in- 
stances that needed correction. You might have the im- 
pression from what has been said here that most problems 
arise by reason of adjustments which the taxpayers seek 
to raise. My experience perhaps is limited, but in an 
experience that extends over at least fifteen years, I will 
venture to say that fifty per cent or more of the cases 
arise from mistaken rulings made by the Bureau, and what 
we have to do is to correct the injustices arising from 
those rulings as well as the problems which result from 
errors which have been made by the taxpayers, whether 
consciously or unconsciously. 

I am in sympathy with the idea that something should be 
done about this situation. But the statute of limitations is 
necessary as a protection to the taxpayer and all who do 
business with him. It should not be changed in any respect. 
Neither should it be available to permit the government or 
the taxpayer in another year to profit from inconsistencies 
in their position. 

I have said that in my experience the government is at 
least as often at fault as the taxpayers in raising these 
errors. The greatest need today for some principle of 
estoppel or adjustment arises out of the bad debt situation 
and the loss situation. That is not covered by Section 820 
as it stands today. You can have all the losses in the 
world, you can have all the bad debts in the world; if you 
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do not get them in the right year, you can never have them 
as a deduction against your income. 

My experience would indicate that probably the next 
group of cases which needs correction is that where the 
Commissioner’s office has made erroneous rulings with 
respect to reorganizations and with respect to trusts. Any 
experienced tax man can go back in his memory and can 
review the changes that have taken place in the interpreta- 
tion of the law, as set out in the regulations issued by the 
Commissioner’s office on those matters. Some of those 
changes have taken place by reason of court decisions, 
others because the regulations were found by the Treasury 
Department to be untenable. 

There are many objections to this section; but time will 
not permit me to enumerate anywhere near all of them, 
Mr. Chairman. 

The greatest single objection to Section 820 arises out of 
the treatment of deductions. Mr. Marrs has indicated that 
that is something which he believes should be corrected. 
Certainly it should be corrected. I will not go further on 
that except to say that I have heard attempts made to jus- 
tify the situation with respect to deductions on the ground 
that when deductions are disallowed in an open year, there 
is no need to determine the proper year for their allowance; 
hence the vear to be reopened cannot be determined. 

I do not believe that answer can be made in good faith. 
I say that because Subdivision (b) (3) of Section 820 requires 
that when income is excluded from an open year which 
was omitted from a closed year, the closed year shall be 
reopened to assess the tax. In other words, in a situation 
that will permit the collection of more tax, the closed year 
can be opened with respect to income; it cannot be opened 
with respect to deductions, because it is so difficult to deter- 
mine the year in which the deduction shall be allowed! I 
do not believe it is any more difficult to determine the year 
in which the deduction should have been allowed than it 
is to determine the year in which the income should be 
taxed. 

In the second place, the section under discussion appears 
unsound when it limits the consideration of tax liability of 
the closed year to an adjustment only of the items consid- 
ered in the open year. The previous speaker has spoken 
of that to some extent. There may well be offsets in that 
year which have not been taken. The statute of limitations 
may be lifted to collect the tax when, if all the factors in 
that closed year were considered, there would be no tax 
whatever or a lesser tax than that which would result from 
considering only that one item. Under no circumstances, 
if Section 820 is to be applied, should the tax for the closed 
vear be computed at an amount greater than the actual tax 
for that year. 

In the third place, the statute in my opinion is unjust, if 
not unconstitutional, in that the tax lability of one person 
may be affected by what another may do years later, after 
the statute of limitations has run on the tax liability of the 
first person. The results which may flow from such a pro- 
vision are terrible to contemplate, if you have an imagina- 
tion. I have no doubt that litigation will be abundant, 
expensive to taxpavers, and productive to lawyers. 

But the fundamental error of this statute, as I see it, 
which requires that it should be repealed and a new start 
made rather than an attempt made to amend the section is 
the provision which requires that the statute of limitations 
be removed on years which are closed. That idea seems 
fundamentally wrong. Statutes of repose are necessary; 
business cannot be run without statutes of repose. They 
should not be removed nor enlarged after they have expired. 

Now the question naturally arises whether there is a 
means by which injustice to the taxpayer and the govern- 
ment may both be prevented without the reopening of the 
closed year. For myself, I believe that there is. There will 
not be time to permit an exposition of the full idea, but if 
my memory serves me correctly, a draft of such an idea was 
proposed by Congress some ten years ago. At that time 
it died because Congress did not have the time to complete 
the draft in satisfactory form. The principle underlying 
that draft was one of equitable estoppel, applying equally 
to the taxpayer and to the government, making an adjust- 
ment in the open year which would correspond with the tax 
liability which was escaped, and adjusting the open year 
with respect to the tax liability which might have been 
but was not imposed during the closed year; at the same 
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time not increasing the tax Hability beyond that which 
would be equitable under a proper adjustment of the lia- 
bility as between both years. 

The idea is very difficult to work out. There is no ques- 
tion about that. There is no simple answer to this problem. 
The Treasury Department has done a good job in stirring 
up interest in the problem. I do hope, however, that it will 
be possible for this Committee to recommend to Congress 
the repeal of Section 820 and a new start along lines which 
will permit the statute of limitations to remain closed on 
those years on which it has expired. 


Mr. Randolph Paul, New York City: 


I don’t want to discuss Section 820 in detail because I agree 
that we ought to move on to some other topics. I do want 
to emphasize the seriousness of the subject, and I don’t 
believe that the cure can be effected through the operation 
of the estoppel principle. I tried myself to deal with es- 
toppel one time and I ran into sixty or seventy pages on 
the subject, and I don’t believe we are going to be able to 
put that into a comprehensible statute. 

I only have this suggestion: I hope that something is 
done. I believe in practical results, and | think we will get 
more done if instead of repealing this section we work 
toward the sensible amendment of it. 


The Chairman then introduced Honorable John P. 
Wenchel, Chief Counsel of the Bureau of Internal 
Revenue, whose subject was “Some Thoughts Con 
cerning Termination of Tax Exemption.” (This 


paper appears at page 655.) 


The next speaker was Mr. David A. Gaskill, 
Chairman of the Taxation Section of the Ohio State 
Bar Association, who spoke on the subject “Preserv- 
ing a Willing Attitude among Taxpayers.” (This 
paper appears at page 649.) 


Mr. Albert Smith Faught, Philadelphia, Pennsylvania: 


It is my desire to speak to the members of the Tax Clinic 
on something which I think is of importance, namely, to 
back the proposal which Mr. George Morris made this 
morning for the creation of a Section on Taxation. 

The suggestion made by Mr. Morris was that there be 
created a single section on taxation, or possibly two sec- 
tions. I should like to address my remarks to the desirabil- 
ity of forming a single section in taxation and not segregating 
those interested in federal taxes from those who may be 
interested in state and local taxes. 

Certain figures were presented this morning about the 
volume of taxation cases before the Supreme Court of the 
United States. I had occasion not so long ago to look into 
this subject, and I found that, in the appellate courts of this 
country, federal as well as state, considered in their entirety, 
approximately one out of every twelve cases relates to a 
taxation matter; and furthermore that the tax cases are 
divided about equally between federal taxes and state and 
local taxes. 

There are several reasons why I should like to see a 
single strong tax section established. The time may soon 
come when business will demand the elimination of the 
duplication and overlapping of taxes. It is desirable to 
have a single unit of the Bar Association ready, willing, 
and able to envisage the possibilities of the proper solution 
of the problem. 

Furthermore, making the federal government the agent 
of the states in the administration of state income tax laws 
may not present insuperable difficulties, and the Association 
should, perhaps, be ready to consider problems of income 
taxation in both fields at the same time. 

Similarly, as to gasoline taxes, instead of having the tax 
imvosed and collected from service stations, the time may 
soon come when a single and comprehensive gasoline tax 
will be collected from the refineries at the source, and one 
problem will be to work out a just allocation of the tax 
revenues between the federal government and the states; 
hence, the importance of having such an agency as an 
organized section of the American Bar Association, pre- 
pared to give constructive thought as to the formula of 
allocation. 

The matter of a business tax has already been adverted 
to, namely, the necessity of preventing unnecessary duplica- 
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tion of taxes when a business transgresses a state line. 
It recalls the definition of a migratory bird which we heard 
last evening. We were told that a migratory bird is one 
which, when it reaches the state line, can hop over it. 
Nearly every business corporation can hop over a state 
boundary, but unlike the bird, as soon as it does it must 
penetrate a fence of new taxes. The time may be at hand 
when the views of the American Bar Association may be 
asked as to the breaking down of interstate tax fences (in- 
cluding “use” taxes). 

Another practical advantage of an organized section is 
that it may permit its members to vote. In a Tax Clinic 
a motion or vote is never allowed; for a clinic is a dispen- 
sary in which we are merely the happy recipients of wisdom 
dispensed by the Special Committee on Federal Taxation 
and its invited speakers. 


Mr. Richard B. Barker, Washington, D. C.: 


A little over a year ago the Commissioner of Internal 
Revenue asserted a deficiency in tax against the settlor of 
a trust.’ The final determination letter, after reciting vari- 
ous provisions of the trust instrument, stated that 

‘‘“« * * even though the facts in your case do not fall within 
one of the categories described in sections 166 and 167 of the 


Revenue Act of 1932, * * * this office holds that the income 
from the trust in question is taxable to you.”’ 


Patently, such a deficiency notice turned the tax proceed- 
ing into a procedural game, for the taxpayer was at a loss 
as to the basis for the assertion of the deficiency by the 
Commissioner and even had difficulty in drawing his peti- 
tion, let alone knowing how to prepare his proof for trial. 
The taxpayer filed a motion to require the Commissioner 
to make a “Further and Better Statement of the Claim” 
for a deficiency in tax. 

At first the member of the Board who presided at the 
hearing on the motion granted it, but three davs later, after 
further hearing, reversed himself and denied the motion. 
His extemporaneous remarks at the time of the first hear- 
ing, however, are food for thought. He very forcibly stated 
that he thought it only fair that the Commissioner should 
advise the taxpayer of the exact basis for asserting a defi- 
ciency in tax. He also said: 

“In general, you would have to—in Courts you could not merely 
say, ‘I rely on chapter so and so, or even section so and so.’ of 
the Statutes of Oklahoma or Arkansas or New York. You would 
have to give some reasons for your faith, so to speak; and al- 
though I may be breaking new ground here, I think it is a fair 
ground that the Commissioner should apprise the other party, 
at least, in some fair way of what he has in mind. If, later on, 
he gets other ideas, there is always the remedy of an amend- 
ment, and I can not see that merely naming the statute is 
enough. Often, of course, it would be sufficient notice to the 
other party, but I can not see, in every case, or the ordinary 
case, that that would be sufficient; and I do not see that any 
reason exists why the Commissioner, like any other participant 
in a trial, can not, within reasonable bounds, state what he is 
relying on. 

“As I say, the statute may not call for it, but I think that 
is a fair pleading, and if you have certain grounds for your 
situation, it seems to me the petitioner ought to be apprised of 
them. That strikes me as being fair pleading; and moreover, 
is perhaps even more important than that, as an expediency of 
trial—in other words, clearing the underbrush away for the trial 
of the case for everybody’s benefit. This is my view of it.”’ 


The last paragraph of Mr. Disney’s remarks opens the 
door to the question of the application of “pre-trial proce- 
dure” in Board of Tax Appeals cases.? Many difficulties 
are to be encountered—but the query presently propounded 
is whether or not such a procedural reform is not worth 
an intelligent investigation and trial. 

In the first place, it would serve as a basis for solving the 
difficult and perplexing problem of inadequate deficiency 





1 Thomas H. Blodgett, 37 BTA — (Memorandum decision, March 
11, 1938). 

? For a partial bibliography on pre-trial procedure see cita- 
tions in Professor Sunderland’s address, appearing in the Journal 
of the American Judicature Society, Vol. 21, No. 4, December, 
1937, p. 125-131; citations under Rule 16 of Report of Advisory 
Committee on Federal District Court Rules (April, 1937); Charles 
T. McCormich, ‘‘Tomorrow’s Law of Evidence’ (July, 1938), 
XXIV Am. Bar Ass’n Journal 507, at 510 and 511; Reports of 
the Section of Judicial Administration, A. B. A. Convention, 
1938, p. 23-40, Committee on Pre-trial Procedure; Judge Abraham 
E. Pinanski, ‘‘The Superior Court, etc.,"’ XXIII Massachusetts 
Law Quarterly, April-June, 1938. 
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notices. Irrespective of the legal aspects of a deficiency 
notice, it is in reality the initial pleading, and, if the Board 
of Tax Appeals is to do justice rather than “furnish a forum 
for the technical skill of counsel,” * should serve as a basis 
for “clearing the underbrush away for trial.” 

Fundamentally, the deficiency notice should be specific— 
the burden of proof being thrust upon the taxpayer because 
the Commissioner, as an administrative officer, is presumed 
to have investigated the facts before taking action and to 
have acted in accordance with the law. But, as all tax prac- 
titioners know, the theory and practice of deficiency notices 
are miles apart.‘ 

Some means should be provided whereby such procedure 
is not used to take unfair advantage of the Commissioner of 
Internal Revenue. It should not be used to reverse the 
tables and change the present game of unfair generality 
upon the part of the Commissioner into obtaining admis- 
sions against interest through unwarranted specification of 
issues. 

A second and further possible advantage of pre-trial 
procedure would be to expedite final closing of cases. We 
all recognize the splendid work of the Board of Tax Ap- 
peals in reducing its docket from 28,851 cases pending at 
the beginning of the fiscal year 1932 to 9,289 cases pending 
at the end of the fiscal year 1937. We understand that this 
number of unclosed cases has since been further reduced, 
but apparently under the present system the ground level 
is approximately 7,000 to 8,C00 cases. General experience 
teaches tax practitioners that the minimum time for closing 
cases in the Board is seldom less than a year, with an 
average of fairly close to two years. In the fiscal year 
ended June 30, 1937, the number of cases closed on the 
Board’s calendar was 4,920. These cases may be classified 
as follows:® 





Character Number Amount 

of Closing of Cases in Dispute 
ae eee sr kienh base tA 296 $ 3,676,348 
Decision on merits .......... .... a» » say @ae 28,145,330 
Agreed settlement .. “a tlc At 100,249,500 
I Uae aces ai.S Ae Sod Shuccamlany acetate 4,920 $132,071,178 

Amount Approved 
Character Over- Net 

of Closing Deficiency payment Result % 
MRM loc et ciees $ 3,500,720 eee $ 3,500,720 95.2 
Decision on merits.. 10,653,735 1,676,441 8,977,294 31.9 


Agreed settlement .. 35,659,945 2,539,616 33,120,329 33.0 


: eee $49,814,400 $4,216,057 $45,598,343 34.5 


The “net result,” as listed above, was the ultimate asser- 
tion of $45,598,343 in deficiency taxes. Two years’ delay 
in collecting these taxes at 6 per cent interest per annum 
amounts to an interest bill to the taxpayers of $5,471,801. 
Patently, therefore, even though the present procedure is 
working comparatively well, nevertheless efforts to improve 
it should not be lightly cast overboard. Especially is this 
true in the light of the fact that the Treasury Department, 
we believe, is far more interested in expediting the collec- 
tion of additional taxes than in collection of extra interest 
because of delays in closing tax cases. 

It is our understanding that in the pre-trial procedure in 
the local courts in Boston, cases are segregated into three 
categrories: (1) Those which will probably never be tried 
—-i. e., will be dismissed; (2) Those which will probably be 
settled before trial; (3) Those which will probably be tried. 
Efforts are then made under the pre-trial procedure to re- 
move the first class of cases from the docket at an early 
date. Efforts are made to bring about a prompt settlement 
of the second type of case. Efforts are made to narrow the 
issues, obtain stipulations of fact, limit the number of expert 
witnesses, expedite depositions, etc., in the third type of 
case. 

Similarly, the cases pending before the Board fall into 
the same three categories. Frequently, cases are probably 
filed with the Board solely for the purpose of obtaining 
delay in the payment of the tax. We do not intend to imply 
that all or even a major part of default cases or any other 
cases are filed for this purpose, but we do believe that 





3 Virginia Lincoln Furniture Co. v. Commissioner, 56 F. (2d) 
1028. 


*See Randolph Paul, 18 Cornell Law Quarterly 507, ‘‘A Plea for 
Better Tax Pleading.’’ 


5 Annual Report of the Commissioner of Internal Revenue, Fiscal 
Year Ended June 30, 1937, p. 154. 
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purposeful delay is an abuse which does exist under the 
present procedure. 

While Section 911 of the Revenue Act of 1926 provides 
for the imposition of a fine of $500 for taking a frivolous 
appeal to the Board, the fine has been imposed infrequently 
because of the inherent difficulty, especially with a dismissal 
case, of determining that the appeal is frivolous. Further, 
after a delay in trial of several years the imposition of the 
fine may be futile, for by that time the taxpayer may be 
insolvent and neither the tax nor the fine can be collected. 

A pre-trial procedure might quickly sift out such cases 
and obtain their prompt dismissal. If the taxpayer refuses 
to dismiss the appeal, the Board could place the case on 
the docket for immediate trial and render a prompt deci- 
sion, or the Commissioner might well be justified in such 
a case in making a jeopardy assessment. 

The second category of cases, 1. ¢., cases that probably 
will be settled, presents possibly the major problem. We 
do not wish to discount the work of the Technical Staff, 
for undoubtedly it is responsible for closing more than half 
of the agreed settlement cases. History has taught us, 
however, that as time goes on each settlement group of 
the Bureau sinks into the slough of its own decisions and 
ceases to be effective as a settlement body. Tax practi- 
tioners have successively passed through the reigns of the 
Committee of Appeals and Review, the 60-day section, the 
Special Advisory Committee, and the present Technical 
Staff. We believe that there is a growing tendency to skip 
the Technical Staff and attempt to settle cases with attor- 
neys of the General Counsel just prior to trial. 

Under such circumstances it is apparent that attempts to 
settle cases will be increasingly delayed and the Board’s 
docket will increase instead of decreasing or remaining 
stationary. Some sort of pre-trial procedure before a mem- 
ber of the Board or a special master, at which both sides 
would be represented by lawyers experienced in the ex- 
pense and difficulties of trial, might result in much earlier 
settlement of cases than is now possible. 

Professor Edson R. Sunderland, in an address before the 
Judicial Section and National Conference of Judicial Coun- 
cils in September, 1937, said with respect to pre-trial proce- 
dure in Detroit, Michigan:® 

“A large number of cases are finally disposed of on the pre- 
trial hearing. These constitute about twelve per cent of all cases 
noticed for trial. The effect of the pre-trial hearing in limiting 
the scope of those cases which are tried cannot be ascertained 
statistically, but it is doubtless substantial. Law cases waited 
forty-five months for trial before the practice was adopted; they 


are now reached in twelve to fifteen months, with no increase 
in the number of judges.”’ 


The desirability of pre-trial procedure for the third type 
of cases, t. ¢., the ones that will be tried on their merits, is 
obvious. Rule 16 of the new Rules of Civil Procedure for 
the District Courts of the United States is worth reading 
in this connection. That rule would be applicable, with the 
exception of subparagraph (5), in its entirety to Board 
procedure. 

It is not my purpose to make recommendations as to defi- 
nite or specific methods of applying pre-trial procedure 
to Board of Tax Appeals cases. The details of the proce- 
dure could only be worked out after careful study and pos- 
sible experimentation. Such an investgiation, if warranted, 
could best be made by a special committee or subcommittee 
working under the Committee on Federal Taxation of the 
American Bar Association, working in close codperation 
with the Treasury Department and the Board of Tax Ap- 
peals. Neither side, the taxpayers nor the Treasury, should 
attempt to formulate a plan that takes advantage of the 
other side’s inherent weaknesses. The purpose of pre-trial 
procedure is to substitute fair businesslike expedition of 
lawsuits for the procedural game that recent cases such as 
Tex-Penn Oil Co. v. Helvering, 83 F. (2d) 518 (affirmed 300 
U. S. 481), portend. 


Vr. Samuel R. Rosenthal, Chicago, Illinois: 


| am speaking on behalf of my partner, Mr. Rieser, who 
has carried on a correspondence with certain members of 
the Committee relative to two sections of the Chandler 
Act.’ 





® The address is printed in full in the Journal of the American 
Judicature Society, Vol. 21, No. 4, December, 1937, p. 125-131. 

'*Public Law No. 696, 75th Congress, Amending the Bank- 
suptcy Act. 
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Section 268 provides that cancellation of indebtedness 
shall not result in taxable income to the debtor in a 77-B 
proceeding. However, Section 270 of the same Act pro- 
vides that the basis of property shall be correspondingly 
reduced. 

Section 268 is not necessary (that is, the cancellation 
would not have been taxable anyway) in at least three cases: 
(1) Where the cancellation of the indebtedness is in ex- 
change for stock; that is to say, the creditor accepts stock 
of the debtor in place of his debt; (2) where he donates the 
debt to the corporation; or (3) if after the cancellation of 
the indebtedness the debtor is still insolvent. 

It occurs to us that it might be well to limit Section 270 
to cases where but for Section 268 there would be a tax. 
One of Mr. Rieser’s letters reads in part as follows: 

“T have, of course, every sympathy with trying to procure an 
enactment which would eliminate tax on a discharge of indebted- 
ness. However, the Chandler Bill and the proposal in the Bar 
Association program (which is found therein on pages 103 and 
104) includes as a quid pro quo for this relief a provision re- 
ducing the basis by the amount of the discounted obligation. 
The inherent difficulty with this second provision is that it re- 
quires a reduction in basis where even under existing law the 
cancellation of indebtedness would not have been taxable. Sup- 
pose, for example, a corporation has a $1,000,000 bond issue. 
It is in financial difficulty and goes to the bondholders and says 
it will give them new income bonds for $500,060 and $500,000 
par value preferred stock for the $1,000,000 in bonds. The bond- 
holders agree. Under existing law and prior to the Chandle: 
Bill, even if it arose through a 77-B proceeding, there would 
have been no tax for this transaction because it was in effect a 
purchase of preferred stock, and, therefore, a contribution to 
capital. Now, under the Chandler Bill (retroactive to any 77-B 
reorganization) I fear that the basis would have to be reduced 
in such a case even though Section 268 of the Chandler Bill is 
not the source of nontaxability of the transaction.”’ 


In line with the proceeding of this Committee, we ask 
that this point be considered in further deliberations. 


Mr. Walter F. Mehrlich, Chicago, Illinois: 


I should like to add one point to the statement just made 
by Mr. Rosenthal. 

The effect of Section 270 of the Bankruptcy Act should 
be considered when declaring the value this month for 
federal capital-stock tax purposes. 

Should the tax-cost basis of depreciable property be 
reduced or eliminated through application of the provisions 
of this section, corporations having had indebtedness for- 
given or canceled through bankruptcy proceedings may 
find their deduction for depreciation substantially reduced 
or even entirely eliminated, thus increasing taxable income 
above the 10 per cent exemption provided by the capital- 
stock value declaration. 

I should like, also, to mention that a few days still remain 
within which to file amended capital-stock tax returns if 
this point was not considered when original returns were 
filed this month. 


Mr. Howe P. Cochran, Washington, D. C.: 


I am only going to make a few facetious remarks. You 
said awhile ago that taxdodgers would be inclined to claim 
that they couldn’t understand the new Act. Show me the 
man here who dares to claim that he does understand it. 

I am not going to talk about that. I am going to talk 
about the “pleasant and willing attitude” on the part of 
taxpayers. The taxpayer is in a broiling jungle, tied to a 
stake, hand and foot, and stripped to the waist, and they are 
boiling the water to make stew of him. A bot-fly lights 
on his nose and holds on tight with five legs and scratches 
him with the sixth, and he is unable to shake it off because 
his hands are tied behind him. At that point our Com- 
mittee on Taxation comes trekking with its wooden swords 
and cap pistols, through the jungle, and says to the man: 
“My good man, you should have a willing attitude.” 

And he says, “Knock this bot-fly off my nose, and I will 
feel better.” 

Whereupon the Committee says, “No, we can’t knock 
that fly off your nose even though it’s been there 28 min- 
utes, because we are going to have Tory stew with the 
Technical Staff, and you are the Tory.” 

So the next time we hear from that problem, we are in 
Cleveland and the Committee is complaining not that this 
guy was turned into stew or that the stew wasn’t good, but 
they are complaining that he didn’t have a “willing attitude.” 
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Now the unfortunate part is that the taxpayer is tied to 
the stake and he doesn’t have a willing attitude, thank God 
for that. 

So far as I personally am concerned, I don’t care what 
kind of attitude he has because either way he is going to 
pay his fee. 

But what we really need the worst way in the world is a 
fighting committee to fight for the rights and justice of 
our taxpayers so that we will have fair laws, fairly admin- 
istered, falling equitably on everybody, and I don’t see how 
we are ever going to get along with that crazy patchwork 
called the 1938 Act that fits differently in every situation. 

Now we say that the table manners at that meeting where 
we had that Tory stew weren’t very good, that the Techni- 
cal Staff ate that Tory stew with their hands. But that is 
not true. The Technical Staff really are increasingly polite 
in their dealings. The complaint is not that they are not 
fair and polite; they are. But we have these bitter laws 
and a bitter administration, and we need better laws and a 
better administration to save our taxpayers and our country. 

I think along that line, we need a Committee that is not 
afraid. If we have an elected committee, or a Section, 
they won’t be afraid, because if we don’t like the way they 
act we will fire them and hire somebody else. Ina section 
we vote for the peonle we like, and we can change them. 
We can have motions, and be heard. 

We complain about complicated tax laws. What differ- 
ence does it make whether you cut a man’s head off wiih 
one swift blow or whittle it off with a safety razor blade? 
None at all. It is not a question of whether laws are com- 
plicated or not; it is a question of whether they are fair. 
If they are fair, let them add 400 pages, we can stand that, 
and we can hire some professors to explain them to us. 
It is the fact that they are not fair that worries us, not that 
they are long and complicated. 

On this program there were two subjects that have been 
taken off. I wonder why. One of those subjects was the 
“disintegration” of the Treasury Department, which, next 
to the “disintegration of the Bar,” is one of the greatest 
subjects of the day. 

What does the “disintegration” of the bar mean? It 
means you have to belong to the Association or you can’t 
be a lawyer. What does the “disintegration” of the Treas- 
ury Department mean? You have got to try your Washing- 
ton tax case in California. And what good does it do to 
try it in California? If the man lives there, it is advisable, 
we admit, to do that. But why force it on us, because it 
means, that we will have, instead of one administration, 
forty-eight; we are going to have 48 different sets of rules 
and we are going to have the possibility of dealing with 
various local persons in political power. 

The other question that we had for consideration was 
the theory now being forced upon us that the findings of 
fact by the Commissioner of Internal Revenue shall be 
binding upon us. 

Mr. Chairman, I love you better than a brother; I have 
known you for twenty years, but if you and I ever have a 
quarrel and get into a lawsuit, I am not going to let you 
find the facts, if I can help it. And why should a party- 
litigant be entitled to find the facts and conclude those facts 
against the other party—why should he? There is only 
one reason: He seeks an advantage. 

I am willing to meet the Treasury Department on equal 
terms, and we need courts for the purpose; but you can’t 
meet them equally if you must go to court on the Com- 
missioner’s facts. 


Mr. Faught: 


I would like to ask a question, Mr. Chairman. Is there 
any sound reason why we should not apply in the United 
States the experience of Canada which seems to permit tax- 
payers to take out life insurance which is immune from all 
taxation so long as the proceeds from the policies are 
— oted to paying inheritance or estate taxes incident to 
the death of the insured? 


Mr. Cochran: 
Where are you going to buy the insurance? 
The Chairman: 


That question is certainly one worth putting into this list 
of things to be considered, which will be turned over to 
next year’s Committee. 
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Mr. H. G. Robertson, Washington, D. C.: 


I would like to suggest that the taxpayer should have 
the same period of limitations as the government has for 
an assessment. 


Mr. John G. Buchanan, Pittsburgh, Pennsylvania: 


I would like to ask Mr. Wenchel the question whether 
it will be the policy of the Treasury Department to encour- 
age closing agreements in view of the new law. 

Some six or seven years ago I used to find a very favor- 
able attitude toward closing agreements; when in a case 
there were a number of questions on which we couldn’t 
agree, it would be suggested that we have a closing agree- 
ment as to other questions., In the last couple of years, 
after a lapse altogether of closing agreements, I found 
in my limited experience that I was presented with a formal 
agreement somewhat like one—but not truly a closing 
agreement: an agreement on the part of the taxpayer, a 
unilateral matter, that on request at any time he would 
execute a closing agreement under the statute, with no 
corresponding promise on the part of any representative 
of the government, 

Now it might be said that such a proposal was in effect 
a heads-I-win-and-tails-vou-lose arrangement. But I am an 
easy-going person and I am willing to take a chance and I 
have taken chances and signed such papers—and so far 
none of them has ever been thrown up at me. Of course 
I am over a volcano. 


However, it does seem to me that something ought to be 
done to facilitate such agreements. The reason that is 
given by representatives of the Treasury for not assenting 
to a closing agreement is: We can’t get this thing through 
the Secretary’s office.” 

There are too many stages in the hierarchy. Will any- 
thing be done in order to enable taxpayers to get closing 
agreements and to get them quickly without delays of 
months and months such as often were experienced? I am 
afraid that is a rather argumentative question, but I am 
encouraged to ask it in the hope of a favorable reply by 
Mr. Wenchel. 


Mr. John P. Wenchel, Washington, D. C.: 


I don’t mind telling you as much as I can, Mr. Buchanan. 
I have heard the very same statement that you complain of 
—that you can’t get the closing agreements through the 
Secretary’s office. If you will read the first part of my 
paper on Section 606 (see page 651) I think you will get 
part of the answer. 

With relation to what I might term the second part of 
your question,—what will be the attitude now in view of 
the new powers of the Commissioner? That, of course, I 
can’t answer because I am neither the Commissioner nor 
the Secretary. But if you will remember, Congress (al- 
though giving him these broad powers) in the report of the 
Ways-and Means Committee, said in effect that they hoped 
that the Commissioner would exercise these new powers 
only where it is in the interests of a wise administration 
of the revenue system. 


Mr. Buchanan: 


Mr. Chairman, I thought I was closer to the throne. 
Very seldom do I talk to anybody nearly so high as the 
Chief Counsel for the Bureau of Internal Revenue. 


Mr. Wenchel: 


Will you let me say one more thing, Mr. Buchanan? The 
606 amendment was not what the Treasury asked for. What 
the Treasury did ask for and didn’t get—and which would 
have helped you and all attorneys for the taxpayers and 
the taxpayers—was the authority of the Commissioner to 
render declaratory rulings. In other words, you could 
come forward and ask any question that you wanted and 
you could get your ruling, and once you had that ruling 
and you complied with it, he was bound to give you a 
certificate of compliance and from then on you could do 
the same thing year after year and you wouldn’t have to go 
to the Commissioner—simply tack on your certificate of 
compliance. Amended section 606 is no real substitute for 
the declaratory administrative ruling,—it fails not only in 
the lack of judicial review on the merits of the tax liability 
settled in the closing agreement, but also in the lack of a 
required uniformity of application. 
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Mr. Granger Hansell, Atlanta, Georgia: 

May I ask a question? Will the gentleman make an 
effort to get the declaratory ruling section in the next act? 
Vr. Wenchel: 

We certainly shall; as a matter of fact, if you remember, 
we tried to get it in the Customs Bill and Senator King 


did introduce it. It was reported favorably by the Com- 
mittee but lost on the floor. 


\t 5:45 DP. M., the meeting adjourned. 


Preserving a Willing Attitude 
among Taxpayers 
(Continued from page 6350) 

Seventh, it has been my observation that con- 
ferees and representatives of the Treasury Depart- 
ment on the whole are courteous and cooperative 
even while in complete disagreement with the views 
of taxpayers and their counsel. There have been 
and there will be infrequent deviations from this 
course of conduct since the human element is in- 
volved. I hope that this attitude will continue, for 
it will pay good dividends to the government and 
to taxpayers generally. 


Emphasis Placed Upon Tax Avoidance 
in Certain Services and Letters 

| would like to present for your consideration pos- 
sible bad effects of certain services and letters that 
are circulated among taxpayers, wherein the prin- 
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cipal emphasis is laid upon tax avoidance. I have 
never had a bad conscience from planning a trans- 
action in a manner that gave the best results from 
a tax standpoint. However, the editorial approach 

the attitude, or whatever we may call it—of cer- 
tain of these letters is that the administration of the 
income tax law is a large scale game of tag with the 
Government and that tax saving is the essence of the 
income tax. The seeds of tax avoidance have grown 
a crop of punitive laws. Congress has repeatedly 
won the battle just before sundown and, strangely 
enough, the casualty list is made up, for the most 
part, of innocent non-combatants. <A discussion of 
the long range effects of tax avoidance could better 
be treated in a three volume book but I would like 
to leave for your further thought and consideration 
the possible contrast between a prevailing attitude 
of tax smartness on the one hand and the willing 
and co6perative attitude of the taxpayer on the other 


Conclusion 


In conclusion I would like to point out that prac- 
tically every objective mentioned in this discussion 
depends to a considerable extent upon the courtesy 
and codperation of taxpayers and their representa- 
tives. The effects of such cooperation will be re- 
flected in the attitude of the Treasury Department 
and in the attitude of Congress in the drafting of 
new laws. This does not mean that taxpayers and 
their counsel should not fight for their rights, for 
there are many doubtful questions, the ultimate deci- 
sion of which must depend upon vigorous presenta- 
tion by counsel. I would point out, however, that 
vigor and tact and even a feeling of friendship 
towards Treasury representatives are not at all in- 
consistent, and may continue side by side, to the 
lasting benefit of the taxpayer and the government. 


Gold Rush 


A new rush of gold to the United States resulting 
from the Czechoslovakian crisis has increased Amer- 
ica’s hoard to $13,516,000,000, a survev shows. Great 
Britain’s holdings amount to $3,689,000,000; France’s 
$2,630,000,000; Czechoslovakia’s $93,000,000 ; and 
Germany’s $29,000,000. 


Labor Scores Tax Burden 


Reporting that labor’s efforts to increase “real 
wages” are being offset by inequitable tax levies, a 
tax study by a special committee of the Florida Fed- 
eration of Labor reveals that Americans spend more 
on taxes than the $11,500,000,000 spent annually for 
food, $10,000,000.000 for rent or $6,000,000,000 for 
clothing. 


Constitution Helps Publishers 


Writings based on the United States Constitution 
represent a considerable part of the American pub- 
lishing industry’s output, a study of the book trade 
reveals. More than 100,000 books, pamphlets and 
special articles have been inspired by the document. 
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I ppellate and Lower Courts 


Affiliation in 1924 and 1926—Consolidated Returns—Net 
Losses.—(1) Right to make consolidated returns in 1924, 
1925, and 1926, by a parent and two subsidiary corporations 
did not exist. Parent company, A, owned 32,250 shares of 
subsidiary company, B, which with company A owned all 
the shares of subsidiary C. If parent A had owned an 
additional 2,000 shares of the 34,500 shares of B, con- 
solidated returns would have been permissible, as A would 
then have had the requisite ownership of more than 95 
per cent of the shares of B. However the evidence estab- 
lishes that the shares were owned by an officer of A, to 
whom B had transferred them (for an interest-bearing 
5-year note) in part consideration for services, under a 
certain contract of transfer providing that dividends should 
first be applied to interest on the note and the remainder 
to principal of the note, the stock certificates to be endorsed 
in blank and to remain in the custody of A, certain purchase 
rights inuring to the officer in case of termination of em- 
ployment or death. “The subsequent conduct of the parties 
in relation to the stock transaction indicates that the parties 
intended a transfer of ownership from * * * [“A”] to 
Clubine [“officer’], and that such transfer had occurred.” 

(2) Net losses of affiliated corporations under the Rev- 
enue Acts of 1921, 1924, and 1926 may not be used 
as a consolidated net loss of the affiliated group to be 
carried forward as a unit and applied against the con- 
solidated group net income of the succeeding year, such 
a loss being deductible in either of the two succeeding years 
only to the extent that the affiliate sustaining the net loss 
has income from which the net loss may be taken. 

Reversing, as to the first issue, and affirming, as to the 
second issue, Board of Tax Appeals decision, 35 BTA 365, 
CCH Dec. 9565.—U. S. Circuit Court of Appeals, Seventh 
Circuit, in Commissioner of Internal Revenue v. Trustees of 
Lumber Investment Association. Trustees of Lumber Invest- 
ment Association v. Commissioner of Internal Revenue. Ran- 
dolph Lumber Company (Formerly Edward Hines Lumber 
Co.) v. Commissioner of Internal Revenue. Nos. 6435-6437, 
October Term, 1937, April Session, 1938. 





Charitable Deductions — Testamentary Trusts. — Under 
the decedent’s will certain trusts were created and certain 
bequests made. He conveyed his real property to his trus- 
tees for the life of an individual or until the latter should 
become incapacitated or should otherwise elect to terminate 
the trust, to be operated as a vacation retreat for poor 
children. He gave all the rest, residue, and remainder of 
his property to trustees (to be held for the life of the said 
individual, or until she might become incapacitated to act, 
or elect not to act as above) to make certain annual pay- 
ments, and to pay all the residue of said income “to and 
among such charitable institutions and purposes and in such 
proportions as Minnie E. Koelsch [said individual] may 
designate and direct.” The Court holds that the amount of 
funds ultimately to go to charitable uses is too indefinite 
and unascertainable to constitute a “permanent setting 
aside” for charitable uses. Therefore, gain derived in 1933 
and 1934 from the sale of estate assets and from the 
liquidation of a corporation the stock of which was wholly 
owned by the testator was taxable to his trust estate.—— 
U. S. District Court, Southern Dist. of New York, in 
S. Sloan Colt, Amory S. Carhart and Bankers Trust Company, 
Individually and as Exrs. and Trustees under Last Will and 
Testament of Richmond Talbot v. William Dugagan, Formerly 
Collector of Internal Revenue, Second Dist. of New York and 
Tames J. Hoey, Individually and as Collector of Internal Rev- 
enue, Second District of New York. Law No. 67-293. 


Coal Mine—Ordinary Expense v. Capital Expenditure— 
Correction of Prior Income—Gain on Retirement of Bonds. 
—Except as to certain heaters and pipe fittings which were 
used in taxpayer’s store, the Court allows as deductible 
expense the expenditures for car wheels, irons and bolts 
(used in building and repairing mine cars), a mine pump, 
and a filing cabinet, all of which were used in maintaining 
normal output. 

In 1927, taxpayer, upon determining that an obligation 
of $22,599.57 would not have to he paid, reported the amount 


Court Decisions 


as income. Where it was compelled to pay $20,000 in 1929 
in settlement of the obligation, a deduction in that amount 
is allowed in that year. No profit was realized on the 
settlement. 


Taxpayer gave its bonds to its creditors in the amount of 
the face value of obligations on its books, although the 
obligations were not worth more than 40 per cent of their 
face value at the time. It is held that retirement of the 
bonds at a discount gives rise to taxable income inasmuch 
as the full amount of the original obligations was thereby 
paid.—U. S. District Court, Southern Dist. of West Virginia, 
in Little War Creek Coal Company v. The United States of 
America. No. 3455. 


Consolidated Return in 1920—Judgment of Lower Court 
—Evidence.—The A company, although organized in 1915, 
was a “successor to a then existing business” in that it 
took over a branch of the business formerly conducted by 
its parent company. A consolidated return for 1920 was 
therefore proper under Sec. 240 of the 1918 Act. 


The judgment of the lower court is affirmed. “The 
record does not show how the final result was reached. 
* * * On the record before us it must be assumed that 
there was evidence which supported the judgment.” 


Affirming District Court decision, 18 Fed. Supp. 28, re- 
ported at 37-1 ustc § 9064.—U. S. Circuit Court of Appeals, 
First Circuit, in United States v. B. F. Sturtevant Company 
etal. No. 3333, October Term, 1937. 


Corporation in Receivership—Government’s Tax Claims 
Denied.—In 1934, the receiver for a corporation had dis- 
posed of all its assets and became inactive except with 
respect to the collection of accounts and bills receivable and 
of money due under certain royalty contracts and such 
other incidental acts as were necessary to liquidate these 
items and make distribution thereof to creditors. In 1937, 
the receiver was discharged. The Court denies the Gov- 
ernment’s claim for taxes from the corporation for the 
vears 1935, 1936, 1937, holding that the receiver was not 
operating the property or business of the corporation for 
those years.—U. S. District Court, Southern Dist. of Ili- 
nois, Southern Division, in Doehler Die Casting Co., Inc., 
et al. v. The Meadows Manufacturing Company. In Equity, 
No. 1650. 


Depreciation v. Deduction for Abandonment.—Because 
of business conditions, taxpayer kept 18 taxicabs (purchased 
secondhand in January, 1931) in storage from July 1, 1931 
to November 30, 1935, at which time they were abandoned 
in favor of newer models, and a deduction taken in the 
amount of their depreciated value on July 1, 1931. The 
Court holds that the idle taxicabs were subject to deprecia- 
tion during the intervening years inasmuch as they were 
not abandoned before November 30, 1935, but would have 
been used if business conditions so justified, The claimed 
deduction for abandonment in 1935 is therefore denied. 
Depreciation is allowed for 1935 up to November 30, 1935, 
and was allowable and sustained in an amount aliquotlv 
spread over the period from July 1, 1931 to November 30, 
1935.—U. S. District Court, Western Dist. of Pennsylvania, 
in Yellow Cab Company of Pittsburgh v. William Driscoll, 
Collector of Internal Revenue, 23d Dist. of Pennsylvania. 
Law No. 8925. 


Depreciation Deductions.—Commissioner’s determination 
of a reasonable allowance for depreciation for 1932 of a 
variety of rolling equipment acquired new and secondhand 
was not overcome by the evidence, which failed to prove 
that the taxpayer’s estimates as to useful life were correct, 
but rather proved that they were erroneous. 

Affirming Board of Tax Appeals decision, 36 BTA 328, 
CCH Dec. 9715.—U. S. Circuit Court of Appeals, Ninth 
Circuit, in Southern California Freight Lines, Ltd. v. Com- 
missioner of Internal Revenue. No. 8742. 


Dues and Initiation Fees Taxes—The Union Club of 
Pittsburgh is not a social club, and its dues and initiation 
fees are not taxable. “* * * the record fails completely 
to establish that the continued habit of its membership and 
the general and established conduct of its management in- 
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dicate any other purpose than to set up and maintain a 
central meeting place where at the noon hour business men 
could, in business hours, meet business men for business 
purposes.” Dissenting opinion filed—U. S. Circuit Court 
of Appeals, Third Circuit, in The Union Club of Pittsburgh 
v. D. B. Heiner, Collector of Internal Revenue. No. 6263, 
October Term, 1937. 


Estate Tax—Reservation of Life Interest.—Pursuant to 
a mandate of the Supreme Court, the instant Court affirms 
the decision of the Board of Tax Appeals to the effect that 
the corpus of a trust created in 1932, wherein decedent 
reserved the income for life, was includible in decedent’s 
gross estate under Sec. 342 (c) of the 1926 Act as amended 
by the Joint Resolution of March 3, 1931. 


Affirming Board of Tax Appeals decision, 34 BTA 243, 
CCH Dec. 9284, pursuant to Supreme Court decision, which 
reversed the instant Court’s decision, 37-1 ustc § 9305, 90 
Fed. (2d) 144.—U. S. Circuit Court of Appeals, Seventh 
Circuit, in Sellar Bullard, Exr., Last Will and Testament of 
Clara R. Smith, Deceased v. Commissioner of Internal Reve- 
nue. No. 6120. 


Estate Tax—Transfer Not in Contemplation of Death.— 
In 1927, when decedent was 53 years of age and apparently 
in fairly good health, she and her husband created certain 
trusts. Decedent, her husband, and a bank as trustees had 
the power as such to pay over to the decedent, in their 
discretion, such amounts as her comfort, support, and 
happiness might require. Where it is found that the pur- 
pose of the trusts was to relieve the husband, who had 
theretofore taken full charge of the decedent’s securities, 
of the responsibility of managing her affairs, it is held that 
the transfer was not made in contemplation of death. Nor 
did decedent’s discretionary power as trustee amount to a 
reservation of power to alter, amend, or revoke the trust. 
The property in question was therefore not includible in 
decedent's gross estate upon her death in 1934.—U. S. 
District Court, Dist. of Massachusetts, in First National 
Bank et al. v. William M. Welch, Collector. Law No. 7079. 


Estates—Deductions.—Sec. 162 (a), 1934 Act, does not 
authorize the deduction by an estate of an amount paid 
to a charitable organization in satisfaction of a legacy under 
the terms of a will, the estate being insufficient to pay the 
pecuniary legacies provided for in the will. 

Affirming District Court decision, 21 Fed. Supp. 978.— 
U. S. Circuit Court of Appeals, First Circuit, in Arthur H. 
Wellman, Exr. v. William M. Welch, Collector. No. 3334, 
October Term, 1937. 


Excise Tax on Toilet Preparations.—Plaintiff having con- 
ceded its liability under section 603 of the 1932 Act for 
its preparations of hydrogen peroxide known as 17 Volume 
Peroxide and 20 Volume Peroxide, the Court finds that it 
is also liable under the same statute for its preparations 
known as 10 Volume Peroxide and 12 Volume Peroxide 
inasmuch as the latter two preparations are found to be 
cosmetics, hair dyes, and toilet preparations, and 10 Volume 
Peroxide is found to be a mouth-wash, within the meaning 
of section 603 of the 1932 Act.—U. S. District Court, 
Eastern Dist. of Missouri, Eastern Division, in The Peroxide 
Chemical Company v. Thomas J. Sheehan, Collector of In- 
ternal Revenue, First Dist. of Missouri. No. 12319. 


“First-in, First-out” Rule—Stock Acquired by Gift— 
Taxability of Trust Income—Gift Lacking True Donative 
Intent.—The Court construes the words “purchased” and 
“purchases” as used in Art. 58 of Reg. 77 (sale of stock 
and rights) to include acquisition by gift. So construed, 
the reference in the second sentence of said article to 

‘earliest purchases of stock” is held valid as extending to 
sales of stock acquired by gift. Therefore, where, in 1932, 
taxpayer acquired by gift 9,000 shares of no-par Drug, Inc., 
stock whose basis was zero, and later in the year purchased 
2,400 shares, all of which were exchanged in 1933 for $10-par 
stock, share for share, the proceeds of a subsequent sale 
of 1,700 shares (applying the “first-in, first-out” rule) are 
held to have been from the gift lot, and taxable in their 
entirety. 

In 1931, taxpayer gave his wife certain shares of stock. 
In 1932, upon the taxpayer’s proposal, the wife used most 
of the stock to create five trusts for the benefit of their 
minor children, and gave taxpayer the sole right to ter- 


THE TAX MAGAZINE 








November, 1938 





minate the trusts. The transfer of the stocks to taxpayer’s 
wife is held to have been without true donative intent, the 
taxpayer to be treated as the grantor of the trusts and tax- 
able on the income thereof in 1933.—U. S. District Court, 
Dist. of Connecticut, in Lunsford Richardson v. Thomas S. 
Smith, Collector of Internal Revenue, District of Connecticut. 
Law No. 3967. 


Inspection of Books and Records—Limitations.—The 
Commissioner may not re-examine the taxpayer’s books for 
for 1918 and 1919, and no questions relating to assessment 
or refund of taxes for those years are open. Ina separate 
proceeding, the taxpayer is suing the Collector on an al- 
leged overpayment for 1918 and 1919. It is held that the 
Commissioner may not re-examine the taxpayer’s books for 
the admitted purpose of re-checking the returns to secure 
information to be used as an offset and thus aid in the 
defense of the suit against the Collector. 

Reversing District Court decision, 21 Fed. Supp. 925.— 
U. S. Circuit Court of Appeals, First Circuit, in Pacific 
Mills et al. v. Thomas M. Kenefick, Acting Internal Revenue 
Agent. No. 3337, October Term, 1937. 


Interest on Overpayment.—The crediting on Sept. 15, 
1921, of an overpayment of tax for the fiscal year ended 
Nov. 30, 1918, against an erroneous deficiency for the fiscal 
year ended Nov. 30, 1917, constituted an overpayment of 
the 1917 tax on the date the credit took place. Inasmuch 
as there was no statutory authority for the allowance of 
interest on either credits or refunds when the credit took 
place, whereas section 614 of the 1928 Act was in effect 
when the refund was made in 1931, the Commissioner 
properly computed interest on the refund from the date of 
the credit rather than from the date the 1918 taxes were 
paid. 

Reversing District Court decision, 37-2 ustc 79524, 20 
Fed. Supp. 951.—U. S. Circuit Court of Appeals, Third 
Circuit, in United States of America v. Botany Worsted Mills. 
No. 6705. 


Partnership v. Taxable Association.—On the facts, plain- 
tiff company was taxable as an association rather than as 
a partnership on business done in the company name from 
February 15, 1919 to August 22, 1919. A partnership doing 
business under the company name was dissolved as: of 
February 15, 1919, when plans for an association were 
commenced, not being fully completed until August 22, 
1919, when the last signature to the common law trust or 
company was signed. It is held that the record shows that 
the interim business was done in trust for the association 
when finally organized. Even if there was an independent 
partnership in the interim, the fact that returns were filed 
on the basis of an association, and the Government was 
otherwise given to understand that the business was that 
of an association, is held to preclude a change of front at 
a time when the Government would be adversely affected. 
—U. S. District Court, Southern Dist. of Texas, in The 
Vaughan Lumber Company v. The United States of America. 
Law No. 2459. 


Revocability of Trust—Deductibility of Loss by Grantor 
—Overpayment—Credit Against Barred Deficiency Denied. 
—A trust instrument named a bank as trustee with discre- 
tionary power to buy and sell securities comprising the 
corpus, provided that the income be paid periodically to the 
grantor, and directed that upon the death of the grantor, 
the trust fund be paid to the grantor’s executor or admin- 
istrator. Where such direction created no estate by way 
of remainder, the trust is held to be revocable. Losses 
arising from the sale of securities in 1933 are therefore 
deductible by the grantor. 

By mutual mistake, the trust in question having been 
considered irrevocable, a gain on the sale of its securities 
in 1929 was not taxed to the grantor, but was taxed to the 
trust, at considerable saving. It is held that the taxpayer 
is not estopped from claiming a refund for 1933 (based upon 
the application of the trust’s loss against her income), and 
the Government may not credit the 1933 overpayment 
against the alleged liability for 1929 inasmuch as two years 
have passed since the overpayment was made, and the 
statutory period expired without the determination of a 
deficiency for 1929, or an assessment therefor.—U. S. Dis- 
trict Court, Dist. of Connecticut, in Caroline Silverthau v 
United States of America. Law No. 3857. 
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Single v. Multiple Trusts.—Only one trust is held to have 
been created by the terms of an instrument, the preamble 
of which states that the “grantor desires to create a trust.” 
—U. S. District Court, Dist. of New Jersey, in Fidelity 
Union Trust Company (IWallace Trust) v. Kelly. Fidelity 
Union Trust Company (Tiernan Trust) v. Kelly. 


Stamp Tax on Stock Issues.—Stamp tax was properly 
imposed upon the increase in outstanding capital stock of a 
corporation from 240,000 shares of a par value of $25 per 
share to 1,200,000 shares without nominal or par value, each 
shareholder surrendering his old shares in exchange for 
five shares of new for each share of old. The earned sur- 
plus was not capitalized, but a reappraisal of the corporate 
assets was made as the result of which surplus from 
appreciation was set up in the amount of $31,942,144.62 and 
the outstanding stock was valued accordingly, in the appli- 
cation for listing on the New York Stock Exchange.—U. S. 
District Court, Southern Dist. of California, Central Divi- 
sion, in Rio Grande Oil Company v. Galen W. Welch, Former 
Collector of Internal Revenue, Sixth Collection District of 
California. Law No, 7362-S. 


State Officer or Employee.—Attorney for the Mahoning 
Valley Sanitary District who was paid a retainer fee and, 
in addition, received compensation for legal services at the 
usual legal rate paid for like services, was an officer or 
employee of the district, which district was engaged in the 
performance of an essential governmental function, His 
compensation, therefore, is exempt from federal income 
tax.—U. S. District Court, Northern Dist. of Ohio, Eastern 
Division, in Fredena M. Wilkins, Admx., Estate of Charles 
M. Wilkins, Deceased v. C. E. Moore, Collector of Internal 
Revenue. Law No. 18357. 


Stocks—Capital-Gain Holding Period.—Capital-gain hold- 
ing period of stocks sold by taxpayer may not include the 
time they were held by a corporation entirely owned by 
the taxpayer, under the 1932 Act, although the taxpayer 
had originally owned the stocks before March 1, 1913, had 
transferred them to the controlled corporation in 1925 for 
its stock, and had reacquired them from the corporation in 
1933, by surrender of a pro rata portion of its stock. 

Affirming District Court decision.—U. S. Circuit Court of 
Appeals, Eighth Circuit, in Charles C. Webber v. A. R. Knox, 
Individually and as Acting Collector of Internal Revenue, 
District of Minnesota. No. 11,052, May Term, 1938. 


Tax on Toilet Preparations—Inasmuch as Takara Hy- 
gienic Powder was chiefly used for medicinal purposes 
and not as a toiletry it was not subject to the tax on toilet 
preparations under Sec. 603 of the 1932 Act.—U. S. District 
Court, Dist. of Oregon, in Takara Laboratories v. United 
States. No. L-12589. 


Trust Fund Doctrine—Tax Liability—Defendants’ mo- 
tions to dismiss this suit in equity arising out of their 
alleged liability under the trust fund doctrine, no assess- 
ments having been made against them as transferees, are 
granted with reservations, where (1) suit begun May 21, 
1938, is held to have been begun within the six-year stat- 
utory collection period (date of assessment, May 21, 1932), 
and not one day late as contended by defendants, and 
Government’s amendment filed June 1, 1938, did not intro- 
duce a new cause of action, but (2) Government’s allega- 
tions as to fraudulent transfers are held indefinite and 
insufficient, and (3) assessment is held invalid, having been 
made while a petition (subsequently determined to have 
been filed one day late) was pending before the Board. 
Government is given leave to file amendment if counsel 
can properly amend the bill to show prima facie validity 
of the assessment and can make sufficiently definite the 
charges as to the alleged transfers—U. S. District Court, 
Dist. of Maryland, in United States v. Guil Barber, American 
Fidelity Loan Corporation, Elizabeth F. Barber, Leight F. 
Barber, William Byrd Barber, Individually and as Officers and 
Directors of the Federal Finance and Audit Corporation, as 
Trustees in Equity for the Creditors of the Federal Finance 
and Audit Corporation. In Equity, No. 2544. 


Trust v. Association.—Trust, created for the purpose of 
collecting the income from oil lands and oil leases and 
distributing it to the beneficiaries, and which limits its 
activities accordingly, is a strict trust, not taxable as an 
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association. Distributions to the beneficiaries made from 
June 16, 1933, to December 31, 1933, are, therefore, not 
subject to the excise tax on dividends under the NIRA. 
—U. S. District Court, Southern Dist. of California, Central 
Division, in Trust No. B. I. 35, Bank of American National 
Trust and Savings Association, Trustee v. United States. No. 
7799R-J. 


Valuation of Assets Determined—Computation of Inter- 
est on Deficiency.—On January 1, 1917, the plaintiff ac- 
quired the assets of a predecessor water company for bonds 
of a face value of $8,400,000 and capital stock of a par value 
of $8,640,000. The assets were sold by the plaintiff in 1928, 
and the question at issue is the value of the assets on 
January 1, 1917, as a basis for the taxable profit. The Com- 
missioner determined the value to be $16,548,541, but the 
Court determines a value of $18,373,732. The Court surveys 
all the evidence, including the action of a State commission 
in permitting securities to be issued as stated above; the 
testimony of expert witnesses, etc. 

Upon the conclusion of a revenue agent that a deficiency 
existed for 1928, taxpayer executed a waiver of its right to 
appeal to the Board and a consent to immediate assessment 
and collection of the deficiency. After interim proceedings 
before the Commissioner wherein the alleged deficiency 
was increased, taxpayer executed a new waiver and consent 
for the immediate assessment of the new waiver and con- 
sent for the immediate assessment of the new amount. 
Where the agent’s conclusion and the proceedings before 
the Commissioner did not amount to a formal determina- 
tion of a deficiency, the waivers are premature and invalid 
to stop the running of interest from the due date to the 
date of payment of the deficiency.—U. S. District Court, 
Northern Dist. of California, Southern Division, in East 
Bay Water Company v. John P. McLaughlin, Collector. Taw 
No, 19254-S. 
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Amounts Received by Non-Profit Organization—Not 
Income.—The sole income of a non-profit corporation con- 
sisted of assessments collected from member corporations 
and voluntary payments, gifts, or contributions received 
from nonmember corporations for maintaining dikes, creat- 
ing sumps, in which waste oil and water from oil wells 
were collected, burned, and disposed of. It is held that the 
amounts received did not constitute taxable income, any 
exeess being a mere accumulation to be used for disposing 
of the waste in a subsequent year, or to be returned upon 
dissolution—Valley Haste Disposal Co. v. Commissioner, 
Decision 10,413 [CCH]; Docket 86371. 38 BTA —, No. 61 





Bad Debts.—On the evidence, debts owing to petitioners, 
members of a partnership, by several individuals, became 
worthless in 1933, when it was ascertained that the debtors 
were insolvent, or nearly so. The debts having been charged 
off in 1933, they were deductible in that year—Mrs. M. J. 
(Frank) Stephens v. Commissioner; Hayes Stephens v. Com 
missioner; Hayes Stephens, Exr., Estate of Mrs. N. J. (Fox) 
Stephens, Deceased v. Commissioner; Lillie Stephens v. Com 
misstoner, Decision 10,413- E [CCH]; Dockets 89159-89161, 
89163. Memorandum opinion. 


Bad Debts—Deduction Disallowed for 1931.—Bad debt 
deduction is disallowed for 1931 where petitioner received 
judgments from New York courts against his debtor in 
1929, and executions were issued and returned nulla bona 
on November 19, 1929, and January 17, 1930, respectively. 
Petitioner’s contention “that the debtor’s right under New 
York law to reopen the judgments within a year postponed 
the fact of worthlessness to 1931” is unimpressive.— 
Montague Stanley Tweedie v. Commissioner, Decision 
10,425-A [CCH]; Docket 82605. Memorandum opinion. 


Capital Loss Deduction—Allowed in 1933—Transaction 
Not a Short Sale—Where the petitioners held certain 
shares of stock in a safe-deposit box, intended to sell these 
specific shares, and instructed their broker that they wished 
to sell them but could not conveniently make delivery for 
several days, it is held that, regardless of what certificates 
were sold and delivered by the broker to the market pur- 
chaser, the petitioners did not make a short sale on the 
market in 1933, but a sale of their specific shares. ‘The 
certificates having been held for more than two years, a 
capital loss resulted, and the limitation provisions of section 
23 (s) of the 1932 Act are not applicable. Ruml v. Com- 
missioner, 83 Fed. (2d) 257 [36-1 ustc § 9221], followed, and 
Frances Bartow Farr, -xecutrix, 33 BTA 557 [CCH Dee. 
150], distinguished. 

(2) Claimed depreciation of four per cent (rather than 
two and one-half per cent) with respect to a frame, stuccoed 
dwelling house is denied where evidence is insufficient to 
establish the probable life of the house.—Joseph B. WW tlson 
v7. Commissioner; Alice Fynes Itlson v. Commissioner, Deci 
sion 10414 [CCH]; Dockets 86618, 86619, 38 RTA 
No. 62 


Capital Stock Tax—Amendment of Declared Value.— 
The declaration of value of petitioner's capital stock as 
contained in its first capital stock tax return filed on August 
22, 1933, pursuant to sections 215 (£) and 216 (a) of the 
National Industrial Recovery Act, may not be amended 
by a second capital stock tax return filed on September 238, 
1933, within the filing time as extended by Treasury Deci 
sions 4368 and 4386.) Jiiliam 4. IVebster Co., 37 BTA 
$00, CCH Dee. 10,020, followed despite a ruling to the 
contrary in Glenn v. Oertel Co. (C. C. A., 6th Cir., June 8, 
1938).—/Hlaggar Company v. Commissioner, Decision 10,095 
{CCH]; Docket 89265. 38 BTA —, No. 20. 






Consideration for Cancellation of Sublease—Income.— 
Petitioner, owner of a one-half interest in a long term lease 
with 81 years yet to run, under which a sublessee had paid 
up rentals to a date approximately two and three-fourths 
years in the future, joined his co-owner in the taxable year 
1934 in canceling the sublease, in consideration of cash and 
immediate possession of the property, with assignment of 
rights held by the sublessee to receive rents from certain 
tenancies it had created. Petitioner received substantial net 
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income from the property during the period of 234 years 
during which, under the sublease canceled, he would have 
received nothing from the sublessee. A lease identical with 
the one canceled could, at the date of cancellation, have 
been negotiated only by accepting a net annual return 
therefrom substantially less than the net annual return 
provided by the canceled lease. It is held that the peti 
tioner received income to the extent of the cash received 
in 1934 as consideration for cancellation of the sublease, 
and that cancellation thereof did not cause a loss deductible 
by petitioner in that year—H. I. Josey v. Commissioner, 
Decision 10,418 [CCH]; Docket 88190. 38 BTA —, No. 66. 


Constructive Receipt of Income—Book Credits.—A cor- 
poration, in which petitioner owned approximately 90 per 
cent of the stock, purchased land from him in 1924 and gave 
him four notes due in four, five, six, and seven years re- 
spectively. No payments on the principals of the notes 
were ever made in cash. Beginning sometime prior to 1929 
and continuously through the taxable year petitioner with- 
drew certain sums of money from the corporation which 
were charged on the corporation’s books as loans to him. 
In 1933 the corporation payor credited on its books amounts 
of the notes against payee’s indebtedness to the corpora- 
tion. The income was returnable by the petitioner in that 
year, and not in the years the notes became due.—W liam 
J. Bailey v. Commissioner; Susa C. Bailey v. Commissioner, 
Decision 10,420-D [CCH]; Dockets 90372, 90373. Memo- 
randum opinion. 


Contingent Income from Oil Payments Non-Taxable— 
Depletion—Payments Out of Oil.—(1) Where the drilling 
of an oil well by petitioner was completed in 1933, under 
a contract whereby he was to receive compensation out of 
six-eighths of the oil, if, as, and when produced, he is not 
required to report income in 1933 on the basis of the present 
worth of the contingent payments but is required to report 
only the amounts actually received in that year. 

(2) Percentage depletion on payments to be made out of 
oil, if, as, and when produced, as compensation for drilling 
wells is denied, taxpayer not having an interest in the oil in 
place —Adrian Moore v. Commissioner; Mrs. Adrian Moore 
v. Commissioner, Decision 10,413-A [CCH]; Dockets 86304, 
86317. Memorandum opinion. 


Distribution Not a Dividend, But a Step in Effecting a 
Liquidation—Gain Realized Therefrom.—The petitioner 
was the owner of all of the capital stock of the Jayhawk 
Oil Co. On January 25, 1934, that corporation declared a 
dividend of $15,267.21, equaling the amount of its surplus, 
payable to stockholders of record on January 31, 1934, and 
on the last named date turned over to the petitioner all of 
its remaining assets in exchange for $15,000 par value of 
petitioner’s preferred stock. On March 5, 1934, the Jay- 
hawk Oil Co. issued $15,000 of its own preferred stock for 
gas and oil leases. The owners of this preferred stock 
then exchanged that stock for all of the outstanding stock 
of the Jayhawk Oil Co. owned by the petitioner. The peti- 
tioner then exchanged the $15,000 par value of preferred 
stock of the Jayhawk Oil Co. for $15,000 par value of its 
own preferred stock held by the Jayhawk Oil Co. and the 
issues of preferred stock were immediately canceled by 
each company. It is held that the distribution was not a 
taxable dividend deductible from gross income under sec- 
tion 23 (p) of the 1934 Act, but was a step in the liquida- 
tion of the Jayhawk Oil Co. Petitioner is liable to income 
tax upon the profit realized from the liquidation.—The 
Kent Oil Company v. Commissioner, Decision 10,421 [CCH]; 
Docket 88743. 38 BTA —, No. 69. 


Estate Tax—Community Property—Includibility in Gross 
Estate——On May 17, 1929, an agreement was executed by 
a California husband and his wife, by which all property 
then owned by the husband was declared to be community 
property and in which it was agreed that the interests of 
husband and wife should be present, existing, and equal but 
under the management and control of the husband as 
provided by sections 172 and 172 (a) of the Civil Code of 
California. The executrix of the estate of the deceased 
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husband included only one-half of such property in his 
gross estate. It is held, following Sampson v. Welch, 23 
Fed. Supp. 271 that the agreement was such a transfer of 
property as to come within the terms of section 302 (c) 
[transfer in contemplation of or to take effect at or after 
death] and (d) [transfer, subject to exercise of power] of 
the Revenue Act of 1926 as amended, and the property 
interest thereby bestowed upon the wife must be included 
in the gross estate of the deceased husband.—Alice A. 
Bigelow, Exrx., Estate of Herbert M. Bigelow, Deceased v. 
Commissioner, Decision 10,406 [CCH]; Docket 82659. 38 
BTA —, No. 54. 





Estate Tax—Gross Estate—Power of Appointment.—One 
Isaac Stephenson created a trust in 1917, by the terms of 
which petitioners’ decedent was entitled to the income from 
a part of the trust estate and ultimately to the principal 
of that part. She was also given a power of appointment 
as to her interests in the trust estate. The trust instrument 
provided that under certain circumstances, similar to those 
recited in “spendthrift” trusts, the trustees might make the 
payments due under the trust not to the beneficiaries di- 
rectly, but for their benefit. Petitioners’ decedent died in 
1935, having, by will, exercised her power of appointment. 
It is held, on authority of J. Earl Morgan, Executor, 36 
B. T. A. 588 [CCH Dec. 9763], that the power of appoint- 
ment exercised by petitioners’ decedent was general, and 
the value of property passing pursuant to the power was 
properly included by respondent in the value of decedent’s 
gross estate.—Harry J. Brown, Ralph Skidmore and C. W. 
Skowlund, Exrs., Will of Maggie Hodgins, Deceased v. Com- 
misstoner, Decision 10,117 [CCH]; Docket 91233. 38 BTA 
—, No. 42. 


Loss Alleged—Note Transactions.—Where petitioner on 
a cash basis was liable as endorser on a note of many 
years’ standing held by a bank, and during the tax year the 
bank took petitioner’s own note for an amount sufficient to 
discharge the original note, and, for that purpose credited 
the proceeds to petitioner’s account with it, honoring his 
check drawn thereon and using the proceeds to discharge 
the original note, it is held that petitioner is not entitled 
to deduct the amount of the original note either as a bad 
debt or as a loss, no payment on the new note having been 
made (taxable year, 1934).—T. Harvey Ferris and Elizabeth 
B. Ferris v. Commissioner, Decision 10,397 [CCH]; Docket 
88214. 38 BTA —, No. 45. 


Inventories—Valuation.—Where evidence presented does 
not afford a basis for the determination of the correct 
amounts of inventories for 1933 and 1934, and is insufficient 
to establish that the inventory values used by the Commis- 
sioner are incorrect, the Commissioner’s determination is 
sustained.—Ballston Spa National Bank, Thomas Kerley and 
Mrs. Robbie A. Shutts, Exrs., Estate of Floyd J. Shutts, 
Deceased v. Commissioner, Decision 10,446-C [CCH]; 
Dockets 84944, 86425. Memorandum opinion. 


Loss Deduction on Stock Sale between Controlled Cor- 
porations—Bona Fides.—The stock of two corporations 
was owned by substantially the same stockholders. One of 
the corporations, on January 18, 1932, sold to the other at 
private sale a block of 2,500 shares of American Beet Sugar 
Co. stock owned by it, at $1.50 per share, which was less 
than such stock was then listed as bid on the New York 
Stock Exchange, though there were no sales thereon of 
such stock on said date. On the date of the sale, sugar 
stocks were weak, a bear market existed and it was more 
than six months before the sales on the New York Stock 
Exchange of said stock totaled as much as 2,500 shares. 

here was no agreement to repurchase the stock or stock 
substantially identical therewith. Seven hundred shares of 
substantially identical stock were, in fact, repurchased, but 
not until almost two years later. It is held that a corpora- 
tion is an entity distinct from its stockholders and the fact 
that the stockholders of both corporations were the same 
did not render the transaction ineffective or invalid as a 
bona fide sale. It is held, further, that $1.50 per share for 
a block of 2,500 shares of the stock in question was the fair 
market value of the same on the date of its sale, such value 
being established by the testimony of experts, and other 
evidence.—General Securities Company v. Commissioner, 
Decision 10,400 [CCH]; Docket 82188. 38 BTA —, No. 48. 
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Loss from Subsidiary’s Worthless Stock—Deduction by 
Parent Corporation.—Petitioner, a corporation engaged in 
the business of buying, renovating and selling cotton waste, 
was the owner in 1934 of all the stock of a subsidiary 
cotton mill. In that year it entered into an agreement to 
sell to two of its stockholders all the stock of the subsidiary, 
conditioned upon a loan being procured from the R. F. C. 
to be used in improving the financial condition of the sub- 
sidiary and other cotton mills with which it was planned 
to merge it. The proposed loan from the R. F. C. was not 
granted and the sale by petitioner of its stock in the sub- 
sidiary was never consummated, notwithstanding book 
entries made by petitioner in 1934 recorded that the sale 
had been made. It is held that in 1935 petitioner was the 
owner of all the shares of stock of its subsidiary. 

The financial condition of the subsidiary in the two years 
prior to 1935, was bad and the book values of the assets 
as shown by the balance sheet on December 31, 1934, were 
less than the corporation’s liabilities. The corporation, how- 
ever, continued in active operation of its business, until in 
1935 the bondholders sued on their indebtedness, and all 
the property of the corporation was sold in foreclosure pro- 
ceedings for less than enough to pay the creditors, and 
petitioner received nothing on its stock. It is held that the 
foreclosure in 1935 was an identifiable event which fixed 
the worthlessness of petitioner’s stock in that year. 

Petitioner in several years prior to 1935 filed consolidated 
returns with its subsidiary and its investment loss in the 
stock must be reduced by the amounts of operating losses 
of its subsidiary which have been used by the petitioner in 
consolidated returns for prior years to reduce its own net 
income.—A merican Utilization Company v. Commissioner, 


Decision 10,399 [CCH]; Docket 90527. 38 BTA —, No. 47. 


Loss on Forfeiture of Bank Stock.—Petitioners, the 
owners of stock of a bank which was closed because of the 
“Banking Holiday” in 1933, accepted the bank’s offer to 
forfeit their stock if and when the bank could find a pur- 
chaser therefor, whereupon the petitioners would be re- 
lieved of their liability for assessment. A purchaser was 
found and in August, 1933, the stock was delivered to the 
bank with instructions to issue a new certificate to the pur- 
chaser. Although the certificate was not issued until Janu- 
ary, 1934, it is held that the transfer occurred in 1933, ani 
loss deduction claimed by petitioners for 1934 is denied. 
“The passing of title is governed by the intent of the parties 
and when such is the intent, it does not await the endorsing 
or delivery of the shares.”"—L. T. Carlisle and Ruth I. 
Carlisle, Husband and Wife v. Commissioner, Decision 
10,114-D [CCH]; Docket 87896. Memorandum opinion. 


Personal Holding Company—Deduction for Dividends 
Paid.—A personal holding corporation on a cash basis de- 
clared a dividend one day prior to the close of its fiscal 
year. Its sole stockholder, who alone had authority to pay 
out funds, was in a distant state and was not informed of 
the dividend until after the close of the fiscal year. He 
then wrote and cashed a check for the dividend. The cor- 
poration did not pay the dividend within its taxable year 
and is not entitled to a deduction under section 351 (b) (2) 
(C) of the Revenue Act of 1934.—The Sanford Corporation 


v. Commissioner, Decision 10,093 [CCH]; Docket 91217. 38 
BTA —, No. 19. 


Sale v. Reorganization—Taxability of Stock—In 1930, 
the petitioner corporation and its affiliated subsidiary, W, 
transferred a material part of their assets to a newly or- 
ganized corporation, M, in exchange for all its stock, and 
immediately thereafter petitioner exchanged all its stock 
in M with a fourth corporation, S, for cash and promissory 
notes, and petitioner’s subsidiary, W, exchanged all its 
stock in M with S for stock of S. It is held that the gain 
on S stock received by W is recognizable, since the con- 
tinuity of interest necessary to make S a party to a re- 
organization, under section 112, Revenue Act of 1928, was 
lacking; following Groman v. Commissioner, 302 U. S. 82; 
and Helvering v. Bashford, 302 U. S. 454. It is held further 
that the transaction was closed in 1930 when the title passed 
and the gain recognizable in that vear, although the plan 
provided for the escrow of some of the S stock as security 
for the guaranty of earnings for the period ended December 
31, 1931, which determination was made in 1932.—Whitney 


Corporation v. Commissioner, Decision 10,107 [CCH]; Docket 
81993. 38 BTA —, No. 32. 
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Sale of Stock—Non-Bona Fide Loss—Joint Venture.— 
(1) Sales of stock, under same circumstances considered in 
Pierre S. du Pont, Docket No. 69674 [following], this day 
decided, the evidence and findings in which upon this issue 
are the same as herein, by virtue of consolidation, held, 
not to have resulted in deductible losses. 


(2) Petitioner invested in a syndicate dealing in certain 
corporate stocks, which was terminated in less than sixty 
days within the same year (1929). Though possessing the 
characteristics of centralized management, and liability was 
limited to participant’s proportionate share, the syndicate 
lacked continuity, regardless of continued participation by 
the individual, and lacked convenient means of assignability, 
with doubt as to whether interests were assignable at all. 
The limitation upon liability was not similar to that usual 
in corporations. Partnership was provided against in the 
syndicate agreement. It is held that the syndicate was a 
joint venture, and petitioner sustained deductible loss from 
its Operations in proportion to his interest therein, but 
suffered no loss by liquidation of the syndicate inasmuch as 


there was no entity to liquidate when the trading account 
came to an end, 


(3) Petitioner invested in same syndicate considered in 
Pierre S. due Pont, proceeding No. 69674 [following]. It is 
held that following opinion therein on this issue, that syndi- 
cate was a joint venture, and petitioner’s proportionate 
share of net profits of the syndicate in the taxable year 
was income taxable to him. 


Van Fossan, Leech, and Mellott concur only in the result. 
Sternhagen, Smith and Murdock dissent, with opinion to the 
effect that first sale was bona fide, a loss was sustained, and 
a deduction therefor properly taken.—John J. Raskob v. 
Commissioner, Decision 10,076 [CCH]; Docket 69673. 37 
BTA —, No. 174. 


* * * 


(1) On November 13 and December 26, 1929, petitioner 
and John J. Raskob, an intimate associate, sold corporate 
stocks in large and approximately the same amounts to 
each other, prices being arbitrarily selected; on January 6 
and January 27, 1930, respectively, they resold the same 
stocks, in detail, back to each other, the identical certifi- 
cates issued by transfer agents at time of sale being, with 
two exceptions, delivered to the original owner. Checks 
were deposited together, ordinarily in the same envelope. 
The financial difference between the parties in the transac- 
tions was balanced, except a very small amount, by the use 
of the form of a short sale transaction entered at the time 
of the reversal of the first sale and closed at an arbitrary 
figure in effect at the time of reversal of the second resale. 
It is held that the transactions in November and December, 
1929, did not result in losses deductible under the statute. 


(2) Petitioner, president of and directly and indirectly 
heavy stockholder in E. I. du Pont de Nemours & Co., in 
1919 borrowed 9,000 shares of du Pont Co. stock from 
another corporation and sold it to executive committeemen 
of du Pont Co. in order to insure good management of 
the company by encouraging them to further the interests 
of the company and enhance the value of his stock and 
that of other stockholders. He did not enter the transaction 
with intent to profit, and in 1921 voluntarily absorbed losses 
the executive committeemen had suffered in the matter. 
3y the agreement under which he borrowed the stock he 
was obligated to and did pay to the lending corporation 
amounts equivalent to dividends paid upon the stock to his 
vendees. Petitioner was an investor, managing large in- 
vestments. It is held that the payments of moneys equiv- 
alent to dividends did not constitute allowable deductions 
to petitioner under section 23 (a) (b), and (e) of the Reve- 
nue Act of 1928. 

(3) Petitioner in the taxable year 1929 invested in a syn- 
dicate dealing in stocks of a certain corporation, The syn- 
dicate was under centralized management and was an 
enterprise for profit. Each participant’s interest was as- 
signable. Continuity of the enterprise was limited by pro- 
vision for termination in approximately sixty days unless 
extended, extension for only three months additional, and 
power in its manager to terminate at any time. Liability of 
participant was limited only to his proportionate share of 
syndicate’s liabilities. It is held that the syndicate was a 
joint venture and petitioner’s proportionate share of profits 
is taxable to him. 


November, 1938 


Van Fossan, Leech and Mellott concur only in the result. 
Sternhagen dissents, with opinion to the effect that first 
sale (described in issue (1)) was bona fide, and that lack 
of bona fides in second sale should not affect bona fides 
of first sale. Smith and Murdock agree with the above dis- 
sent.—Pierre S. du Pont v. Commissioner, Decision 10,075 
[CCH]; Docket 69674. 37 BTA —, No. 173. 


Stock Transaction—Husband and Wife—Deductions.— 
On December 19, 1930, and December 31, 1930, petitioner 
sold certain stocks at a loss. At his wife’s instructions, 
like amounts of the same stocks were bought for her ac- 
count. Petitioner’s wife was financially able to make such 
purchasers, and there was no agreement between petitioner 
and his wife that he should reacquire the stocks. When 
petitioner’s account was closed in 1931, his credit balance 
was transferred to his wife’s account, and upon the deposit 
of cash, her account was also closed out and the securities 
delivered. It is held that the sales were bona fide, the loss 
deductible, and the return as filed was not fraudulent with 
intent to evade tax.—Samuel O. Dunn v. Commissioner, Deci- 
sion 10,407-C [CCH]; Docket 82084. Memorandum opinion. 


Tax on Improper Accumulations.—Petitioner exchanged 
its capital stock for securities having a fair market value 
in excess of the par value of its stock, plus indebtedness 
assumed, Though the transferor’s basis is prescribed by 
law for determining gain or loss from the sale of the securi- 
ties, the fair market value of the securities represented 
actual cost thereof to petitioner, Computed on such cost, 
petitioner had an operating deficit at the close of the taxable 
year 1934. It is held that petitioner was not “formed” 
for the purpose of enabling its shareholders to escape tax, 
and, since petitioner had no accumulation of “gains and 
profits” but an impairment of paid-in capital, it was not 
“availed of” for such purpose in the taxable year and is not 
subject to the tax imposed by section 104 of the Revenue 
Act of 1932, as amended. The amount of securities trans- 
ferred was less than 5 per cent of the securities owned by 
the principal stockholders—W. S. Farish & Company v. 


Commissioner, Decision 10,096 [CCH]; Docket 87840. 38 
BTA —, No. 22. 


Traders in Securities—Not Subject to Wash Sales Provi- 
sions.—Petitioner, who was a stockbroker, and two other 
individuals formed a joint venture in 1933 to trade in a 
certain stock. During six months of that year the joint 
venture completed 600 transactions in this stock, involv- 
ing some $5,000,000. Petitioner, who carried on the trad- 
ing activities of the joint venture, devoted the greater 
portion of his working time to its affairs and realized 
the greater part of his income therefrom. Certain losses 
of the joint venture, sustained by reason of the dispo- 
sition of the stock in which it traded, were disallowed 
by respondent because of his determination that they arose 
from “wash sales”, and therefore, were not deductible, pur- 
suant to section 118 of the Revenue Act of 1932. It is held 
that petitioner was engaged in the business of trading in 
this stock and was entitled to deduct losses arising there- 
from. Richard Coulter, 32 B. T. A. 617, [CCH Dec. 8960] 
distinguished—Sol H. Morris v. Commissioner, Decision 
10,114 [CCH]; Docket 85277. 38 BTA —, No. 38. 


Worthless Stock.—Stock of the Merchant’s Bank & Trust 
Company became worthless in 1932 when receivers were 
appointed and liquidation was begun. Postponement of 
the sale of the bank’s assets was denied a reorganization 
committee in 1932, The fact that petitioner sold his stock- 
holdings in 1933 for a nominal sum is immaterial, and de- 
duction for 1933 is denied.—Daniel J. Leary v. Commissioner, 


Decision 10,072-E [CCH]; Docket 83931. Memorandum 
opinion. 


Worthless Stock—Market Activity—On the evidence, 
stock of the Studebaker Corporation did not become worth- 
less in 1934. Although Studebaker was in the hands of 
receivers, and the trustees’ report showed that its liabilities 
exceeded its assets, the weekly sales of the stock on the 
New York Stock Exchange prior to the close of 1934 ranged 
from 18,000 to 32,500 and for the week commencing Decem- 
ber 29, 1934, 69,200 shares were sold, some on January 3, 
1935, at $3.75 per share —B. B. Blair v. Commissioner, Deci- 
sion 10,113-A [CCH]; Docket 88933. Memorandum opinion. 
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